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UNITED NATIONS ACTIVITIES

UNEP GC-24 / GMEF

First Meetings with New Executive Director

by Donald Kaniaru®

Introduction

The 24" session of the UNEP Governing Council/Glo-
bal Ministerial Environment Forum (GMEF) was held on
5-9 February 2007 at a crucial moment, barely months
into the new term of the 5" Executive Director, Achim
Steiner (Germany) who had assumed the headship of the
United Nations Environment Programme mid-June 2006,
following the departure of Klaus Topfer (4 UNEP Execut-
ive Director/UNON Director General), the second-long-
est serving ED after Mostafa Kamal Tolba (2™ UNEP
Executive Director, serving 1975-1992).

With such a short time to prepare for the policy meet-
ings of the Council and the Forum, their lofty agenda, and
to catch up with the underlying works of the organisation,
the mood of the Council and attendees
was something to watch, not without
anxiety and anticipation. The substan-
tive work had to be done, as other as-
pects were attended to as well. The new
ED inherited key vacancies that the
outgoing ED wisely left open in order
not to “fix” the successor. Action on
these was of the essence, preparation
of the reports and their timely deliv-
ery, imminent as it was, fully engaged
the team Achim Steiner found. He
stayed put in Nairobi largely to effect
this, contrary to past belief that the ED of UNEP was every-
where on the globe except Nairobi.

To his credit, while new to UNEP, he was not new to
the environment. He embraced it both broadly and in-
depth. He had a grasp of issues and an understanding of
both the civil society/NGOs and governments, from whom
he had relatively warm goodwill. Coming from the head
of IUCN — The World Conservation Union, a long-time
partner of UNEP, he already had a foot in UNEP through
various projects that UNEP partnered with IUCN. Inci-
dentally this was the first time an IUCN high official had
assumed the highest post in UNEP. In the past it had
worked the other way: UNEP high officials had left UNEP
to head IUCN as D-G. These included David Munro
(Canada), former head (Assistant Executive Director), for
Programme; Genady Golubev (USSR) in the same posi-
tion; and a Senior Adviser and former President of the GC
from the UK, top scientist Sir Martin Holdgate. At staff

*  ICEL representative to the United Nations in Nairobi: W. Burhenne, Execu-
tive Governor, also covered the Council.

24TH SESSION OF THE GOVERNING COUNCIL

Global Ministerial Environment Forum
(GC-24/GMEF)

5= 9 Februory 2007, Noirobi

level there were exchanges as well. What would Achim
Steiner do, now at the top of UNEP? Would IUCN take
over the environment in Nairobi, while in Gland, Switzer-
land, it kept its other foot in conservation, or what type of
collaboration would be enjoyed between the two organi-
sations? Only time would tell.

With the documentation prepared in a timely fashion,
and additional credit for putting staff teams together and
working with them successfully, the new ED was not con-
tent to do business as usual. Of course he could not; he
was never a part of the “usual”, either in the UNEP secre-
tariat or its Governance processes. He undertook new ini-
tiatives with the format of the Governing Council/GMEEF,
particularly with the way the Plenary would engage with

Governments and heads of the UN fam-

ily in round tables, in which he elo-

quently took an active part, with panel-

lists debating and responding to issues
with ministers and senior officials rather
than making statements as had happened
before, and as is commonly done in
many UN fora. This was a gamble that
ultimately worked and was fully em-
braced as mentioned below. The “usual”
did run side by side with innovation. The
Committee of the Whole (COW) under
the guidance of Shafqat Kakakhel, the
longest serving Deputy Executive Director in UNEP to
date, had a long list of issues, including some of great
complexity, such as chemicals and the interaction on cli-
mate issues (in which the chair, IPCC’s Dr R. Pechauri
addressed the committee as past chairs did before him.)
Working Groups and Drafting Groups on a variety of is-
sues extended the negotiations overnight on several occa-
sions — some were only able to conclude their work on the
Friday, 9 February, barely in time to report to the Plenary
in the afternoon.

The GC session has sat at the apex of 24 regular ses-
sions and nine special sessions since June 1973. That is, a
total of 33 sessions' in an organisation that in its 35th year,
under the 5™ ED, has to be considered mature. Voluntar-
ily funded and with a modest regular budget contribution
from the UN budget (of some US$5 or so million a year),
UNERP is addressing key issues remarkably well. It still
attracts a top-level and broad attendance confirming that
the international community has not tired of environmen-
tal concerns in three decades. The GC had an impressive
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attendance: 141 governments which included 57 of the 58
Governing Council members: for the first time ever in a
Governing Council, six heads of UN agencies, heads of
MEAs, NGOs, private sector, civil society and others. In

UN Secretary-General’s Message

The world has reached a critical stage in its efforts to exercise
responsible environmental stewardship. Despite our best intentions
and some admirable efforts to date, degradation of the global envi-
ronment continues unabated, and the world’s natural resource base
is being used in an unsustainable manner. Moreover, the effects of
climate change are being felt across the globe, with increasing risks
for human health and the loss of ecosystems. The projections con-
tained in the latest assessment by the Intergovernmental Panel on
Climate Change tell us yet again that all countries will feel the ad-
verse impacts. But it is the poor — in Africa, small island developing
states and elsewhere — who will suffer most, even though they are
the least responsible for global warming. Action on climate change
will be one of my priorities as Secretary-General. I am encouraged
to know that, in the industrialised countries from which leadership
is most needed, awareness is growing that the costs of inaction or
delayed action will far exceed the short-term investments needed to
address this challenge.

It is also becoming increasingly clear, in North and South alike,
that there is an inextricable, mutually dependent relationship bet-
ween environmental sustainability and economic development. This
means that respect for the environment, and recognition of the cru-
cial link between environmental and economic policies, could en-
joy better prospects of being put at the centre of our efforts to con-
quer poverty and achieve the Millennium Development Goals.

As the principal United Nations body in the field of the envi-
ronment, UNEP has a key role to play in making this happen.
Progress will depend on forging meaningful partnerships with civil
society and the business community. Closer cooperation with UN
system partners will also be crucial, and UNEP’s strengthened co-
operation with the UN Development Programme augurs well for
mainstreaming the environment into development planning. The
UN’s environmental activities are also receiving closer attention from
Member States, including through the recommendations put for-
ward last year by the High-level Panel on System-wide Coherence.
I very much look forward to working closely with you as we press
forward with making this work as effective as possible, and in meet-
ing the challenge of building a safer, more prosperous, more sus-
tainable world. In that spirit, please accept my best wishes for a
successful outcome to your deliberations.

all, over 1000 participants were hectically and cheerfully
engaged in one or other of the meetings, round tables and
activities set up at the UN complex.

Regular sessions are held in odd years for one week,
unlike in the early years of UNEP, when they were two
weeks annually (eventually deemed too long and too fre-
quent for high-level attendance of governmental and other
officials). Special Sessions, which are held each even year
and have, since the adoption of UN General Assembly
resolution 53/242 rotated in different regions, are for half
a week. Thus concluding business in that time, and en-
gaging governments, inter and non-governmental organi-
sations, MEAs and civil society has become an exacting
task, while preparing for the sessions has not reduced the
complexity of discharging secretariat tasks and overall re-
porting and interaction with the locally based Committee
of Permanent Representatives (Decision 19/32). Alas, the
need for night sessions, and rushing from one meeting to
another, will probably not disappear but rather continue
to increase.

The round tables focused on a few critical issues in-
cluding globalisation and the environment, with heads of

the World Trade Organisation, UNDP, UN Industrial De-
velopment Organisation, UN World Tourism Organisa-
tion and UN-Habitat who, under UNGA resolution 32/
162, are charged with the duty of addressing the Govern-
ing Council of UNEP. UN Reform also raised issues of
strengthening UNEP and transforming it into a United
Nations Environment Organisation (UNEO) that caused a
“storm” amongst the local media and Kenyans who are
touchy on the subject because they fear it will actually
weaken UNEP or that eventually it will result in UNEP’s
relocation. The substance of this matter is shrouded with
issues of location of UNEP, and this is not helped by the
fact that these discussions are led by EU States (France,
Germany). In the case of France a meeting of a group of
governments was held in Paris, 2-3 February 2007, barely
days before the Council. Other issues included the IEG
(International Environment Governance), a matter that has
been on the agenda of UNEP and of the General Assem-
bly since the WSSD in Johannesburg South Africa in Sep-
tember 2002.

Outcome of the Governing Council/GMEF
The session was one of the most productive in UNEP’s
recent history. Though not without controversy over nu-
merous issues, it succeeded in adopting 16 Decisions (see
Selected Documents) that will now occupy the ED and
the Secretariat in their implementation and reporting to
the next sessions: the tenth special session in 2008 and
the 25" session in 2009.> They embrace Implementation
of SS.VII/T on international environmental governance
(in six parts — decision 24/1); World environmental situ-
ation (24/2); Chemical management (24/3 in four parts
and 38 operative paragraphs);® Prevention of illegal in-
ternational trade(24/4); Waste management (24/5); Small
island developing states (24/6); Committing resources to-
ward the implementation of decision 23/11 (24/7); Sup-
port to Africa in environmental management and protec-
tion (24/8); Budget and programme of work for the
biennium 2008-9 (24/9 with 35 operative paragraphs);
Management of trust funds and earmarked contributions

Fast Facts

In the six roundtables of ministers, in addition to the fruitful
discussions ...
e 809,000 leaves of paper were disseminated
140 countries were present
150 civil society groups participated
71 Ministers or equal representatives attended
18,000 bottles of water were distributed
16 decisions were adopted.

(24/10); Intensified environmental education for achiev-
ing sustainable development (24/11); South-South coop-
eration in achieving sustainable development (24/12);
Amendment to the instrument for the establishment of
the restructured Global Environment Facility (24/13);
Declaration of the decade 2010-2020 as the United Na-
tions Decade for Deserts and the Fight against Desertifi-
cation (24/14); Provisional agendas, dates and venues for
the tenth special session and the 25" session (24/15); and
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Key Decisions of 24" UNEP / GC

Upon the convening of the 24th Session of the United Nations Environment Programme, the majority of decisions had been through the
Committee of Permanent Representatives. As normally is the case, these drafts undergo substantial changes once the governmental representa-
tives arrive from the capitals.
The longest and most difficult discussions during the Session concerned the various questions related to chemicals.' In the end, the Council
adopted two decisions on chemical matters:
¢ Decision 24/4 on the prevention of illegal international trade, specifically inviting governments to accede to the Basel, Rotterdam, and
Stockholm Conventions and to provide UNEP with sufficient resources to implement paragraph 18 of the Overarching Policy Strategy
(OPS) of the Strategic Approach to International Chemical Management (SAICM).2

¢ Decision, 24/3 on SAICM issues. Given the unwillingness of the Council to consider a legally-binding instrument on mercury (with or
without also covering lead and cadmium), the decision is somewhat unspecific. Many likened these negotiations to a “Land Rover
stuck in the mud”.? In the end, there was a general feeling that the GC missed a great opportunity to do something progressive.

Regarding the World Environmental Situation, the first draft decision created some controversy, but consensus eventually was found in the
form of Decision 24/2, inviting governments, UN bodies, financial institutions, the private sector and civil society to consider the environmen-
tal challenges reported in such publications as the Millennium Ecosystem Assessment, the Global Biodiversity Outlook 2, and the 2™ Africa
Environment Outlook. It cites environmental degradation resulting from human activity and natural processes as essential barriers to the
attainment of internationally agreed development goals. Governments are asked to consider undertaking a systematic review of the effective-
ness of their legislative, institutional, financial, implementation and enforcement measures at the national level, as a vehicle for determining
how best to address the degradation of the global environment.

In Decision 24/13 the Council agreed on the need to amend the Instrument for the Establishment of the Restructured Global Environment
Facility (GEF Assembly-2 Decision 22/19) to include land degradation, primarily desertification and deforestation, and persistent organic
pollutants as new focal areas of GEF.

Decision 24/16 calls for an Updated Water Policy and Strategy of UNEP for 2007-2012. An extensive paper (UNEP/GC/24/CW/L.3) on
this topic was distributed in the Committee of the Whole and a lengthy annex as it relates to freshwater for the period is included with the
decision.

Decision 24/14 recommends to the UN General Assembly to declare, during its 62™ session, the decade 2010-2020 as the UN Decade of
Deserts and the Fight Against Desertification.

Decision 24/9 approved appropriations for the Environment Fund to the amount of US$152 million, based on the Council’s review and
acceptance of a report of the Advisory Committee on Administrative and Budgetary Questions.*

In this connection, the delegation of Egypt supported by the Group of 77 expressed their disappointment that the GC did not agree to their
draft sponsored by Kenya and Uganda to request the Executive Director and the Chief Justice of the Supreme Court of Egypt to expeditiously
advance the ongoing consultations relating to the establishment and operation of the International Judicial Training Centre on Environmental
Law. This draft was also intended to call upon the international community, donor governments, and agencies to consider supporting UNEP
and the Supreme Court of Egypt in this important initiative to provide financial and other resources required for implementing the activities of
the Training Centre.

Developing countries announced several times that they appreciated the references in discussions made to national and regional level
implementation and the Bali Strategic Plan. Decision 24/1 reflects these discussions and highlights the Council’s support for strengthening
international environmental governance through technology support and capacity building, increased membership, a strengthened scientific
base of activities, strengthened financing, increasing the coordination and synergies among MEAs, and enhanced coordination across the UN
system.

It was agreed in Decision 24/15 to hold the 25™ Session of the GC/Global Ministerial Environmental Forum in February 2009 in Nairobi;

a provisional agenda for the session was approved in this connection. (WEB/ATL)

Notes

1 See Lewis article, in this issue at page 305.

2 EPL 36/2 at page 62.

3 Earth Negotiations Bulletin, “GC-24/GMEF Highlights: Thursday, 8 February 2007” online at http://www iisd.ca/vol16/enb1659e.html. %
4 UNEP/GC/24/9/Add.1. ’

Updated water policy and strategy of the UNEP (24/16 —
freshwater and coasts, oceans and islands with annex of
summary of final updated water policy.)

Conclusion

The above Session was a challenging one and its posi-
tive outcome is no doubt attributable to the goodwill that
the Council extended to the new ED and to his eloquent
and active participation throughout as well as intense prior
preparations. He had also extended invitations to key play-
ers from the UN family that for the first time frankly par-
ticipated in the different issues. The MEAs too were
present at Executive Secretary level in large measure and
played their part well. The gamble the ED took in restruc-
turing discussions in the Plenary paid off and are expected,
without doubt to be the basis of future deliberations.

The next session will, unlike the current one, have a
full complement of senior staff on board, able to oversee
how ropes are pulled and tied. The road to the GA is still
there to wrap up certain issues on governance and eventu-
ally reporting to next Council sessions. Should UNEP not
do even better? Nothing less can be expected.

Notes

1 Wolfgang Burhenne and the writer have attended many of the GCs since
1973. Wolfgang all of them, and the writer two less, i.e. 31. We noted the origi-
nal group for the Stockholm preparation process had dwindled to only three; the
third was the Executive Secretary of the Basel Convention, Sachiko Kuwabara-
Yamoto.

2 The full text of Decisions adopted by the Governing Council/Global Min-
isterial Environment Forum at its twenty-fourth session can be downloaded at:
http://www.unep.org/gc/gc24/docs/GC24_decisions.pdf.

3 See Lewis, at page 305. ﬁ%
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Deliberations on
Global Environmental Governance

Some of the key elements of the 24" Global Ministers
of Environment Forum meeting focused on the questions
of global environmental governance. Noting that 13 new
international instruments (conventions, protocols and
amendments)' have entered into force in the past two years,
and an additional five new instruments® have been negoti-
ated and concluded in the same time period, the discus-
sion considered the growing recognition that environmen-
tal issues, which cannot be restrained by national borders,
will significantly benefit by international governance.
(Summarised in this issue at page 360).

Toward this end, in addition to continued development
of international instruments, UNEP is providing integrated
support and scientific/technological development through,
among other things, its headline “Environmental Watch”
proposal, which has undergone an important (and ongo-
ing) evolution, since it was initially proposed in UNEP-
GC-23. The most current proposal conceives of Environ-
mental Watch as a “multi-year strategy” — called “Vision
2020”. It is built around the three generic “pillars” that
appear in virtually every action plan and working pro-

Adil Najam, Senior Associate, IISD, presented the results of the Global Environmental Governance study produced by IISD and funded by the Danish Ministry of

Foreign Affairs

South cooperation component, for which a support unit
has already been established within UNEP;*

* collaboration with UNDP (particularly on issues of
poverty and environment), a formerly problematic is-
sue, on which the Secretariat presented detailed infor-
mation, including coordination through the mechanism
of the UN Development Group;’ and

e the Secretariat’s more systematic strategy for improv-
ing its performance in the next two years of imple-
mentation of the strategy.

Parallel to these discussions, the Council’s decision
(see page 358) focuses heavily on these basic issues, with
very simple statements calling for the Secretariat to ac-
cord “high priority” to implementation of the Bali Strate-
gic Plan, authorising its continued work on the Environ-
mental Watch Programme, support to the multilateral en-
vironmental agreement and continued improvement in
coordination with UNDP. In addition, two continuing is-
sues maintain high priority — the inevitable discussions of
financing, and the question of universal membership of

Courtesy: IISD

gramme or strategy adopted under any of the relevant inter-
national instruments or programmes in the past 15 years:
(1) capacity-building/technology-transfer; (ii) networking/
information-sharing; and (iii) assessments of the state of
the environment and outlook for its short-, medium- and
long-term futures, including through networking of indi-
vidual environmental assessments undertaken by various
countries.

One of the most important elements of UNEP’s gov-
ernance discussions related to “national ownership” — par-
ticularly in the implementation of the Bali Strategic Plan
for Technology Support and Capacity Building.® The
UNE-P Secretariat’s reports on the first year of implemen-
tation of the plan focused on:

e partnership issues, including especially the South-

the UNEP Governing Council (whether to allow all UN
member countries to be included in the Council, or to re-
tain the current 58 state member Council to be selected by
the General Assembly) continues under consideration, with
no specific decision, once again. (TRY)

Notes

1 Listing the following: Protocol of 2002 to the Occupational Safety and Health
Convention (Geneva, 20 June 2002, in force 9 Feb. 2005); Kyoto Protocol to the
United Nations Framework Convention on Climate Change (Kyoto, 11 Dec. 1997,
in force 16 Feb. 2005); World Health Organisation Framework Convention on
Tobacco Control (Geneva, 21 May 2003, in force 27 Feb. 2005); 2003 Protocol
establishing an International Oil Pollution Compensation Supplementary Fund (in
force 3 Mar. 2005); Protocol to the 1979 Convention on Long-Range Transbound-
ary Air Pollution to Abate Acidification, Eutrophication and Ground-Level Ozone,
(Gothenburg, 30 Nov. 1999, in force 17 May 2005); Protocol on Water and Health
to the 1992 Convention on the Protection and Use of Transboundary Watercourses
and International Lakes (London, 17 June 1999, in force 4 Aug. 2005); Amended
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text of the International Plant Protection Convention (Rome in Nov. 1997, in force
2 Oct. 2005); Protocol of 1997 to the International Convention for the Prevention
of Pollution from Ships, Annex VI Regulations for the Prevention of Air Pollution
from Ships (in force 19 Nov. 2005); Protocol of Amendment to the European
Convention for the Protection of Vertebrate Animals used for Experimental and
other Scientific Purposes (Strasbourg, 22 June 1998, in force 2 Dec. 2005); Frame-
work Convention on the Protection and Sustainable Development of the Carpathians,
(Kiev, 20 May 2003, in force 4 Jan. 2006); European Convention for the Protec-
tion of Animals during International Transport (Revised) (Chisinau, 6 Nov. 2003,
in force 14 Mar. 2006); 1996 Protocol to the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter, 1972 (London, 7 Nov.
1996, in force 24 Mar. 2006); Protocol on Explosive Remnants of War to the
Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons which may be deemed to be Excessively Injurious or to have Indiscrimi-
nate Effects (Geneva on 23 Nov. 2003, in force 12 Nov. 2006). Although many of
the listed instruments above are regional, the list omits a number of regional agree-
ments that have been concluded during this period. For a more complete list, con-
tact TUCN Environmental Law Centre, Documents Unit, in care of ELCSecretariat@
iucn.org.

2 Amendment to the Convention on Access to Information, Public Participa-
tion in Decision-Making and Access to Justice in Environmental Matters (Almaty,
27 May 2005); International Tropical Timber Agreement, 2006 (Geneva, 27 Jan.
2006); Promotional Framework for Occupational Safety and Health Convention
(Geneva, 15 June 2006); Southern Indian Ocean Fisheries Agreement (Rome, 7
July 2006); Amendment to the 1996 Protocol to the Convention on the Prevention
of Marine Pollution by Dumping of Wastes and Other Matter, 1972 (concluded in
London, 2 Nov. 2006).

3 UNEP GC decision 23/1, prepared and adopted pursuant to UNEP-GCSS
Decision VIII/1 (31 March 2004), establishing a high-level open-ended working
group with the mandate to prepare an intergovernmental strategic plan for tech-
nology support and capacity-building.

4 UNEP/GC/24/3/Add.1. -
5 Id.and UNEP/GC/24/INF/19. &

ILC

Strengthening the Environmental Arm
of UNEP

Not only in the panel, but on many other occasions, delegates
shared their perspectives on the need for UN reform (strengthen-
ing the UN) and their diverging views on the institutional frame-
work.

The US Secretary of State Representative commended UNEP’s
work and recent partnerships. Germany’s Minister of Environment
on behalf of the EU insisted on a stronger international framework
and supported the upgrade of UNEP to a United Nations Environ-
mental Organisation (UNEO) as a specialised agency with its seat
in Nairobi. India referred to concerns in connection with UNEP’s
mandate of reflecting the interests of a majority of its member States,
especially in its role of assisting developing countries through capa-
city building and strengthening governance. France supported the
creation of a UNEO. Japan was in favour of streamlining UNEP,
but remained open about the reorganisation. The Republic of Ko-
rea supported the establishment of a specialised agency. China rec-
ognised UNEP’s leading role, but required the involvement of other
international organisations in connection with the UNEP reform.

In general, the delegates had been satisfied with the progress
of the meeting and supported, in varying ways, the need for strength-
ening the role of UNEP. The main argument against upgrading
UNERP to a specialised agency was that “it is not the name of the
organisation, but the mandate that is the overarching issue”. They
voiced their concern that a broader competence could only be ful-
filled if, at the same time, more funds were available. It was also
mentioned that the intentions of those who are in favour of creating
a UNEO could also be achieved under the existing organisational
structure. (WEB/ATL)

Landmark Decisions on Transboundary Liability and
Shared National Resources

The UN International Law Commission’s most recent
session has produced at least two results of indubitable
importance in the field of environmental law:

e aset of guidelines on “transboundary harm from haz-
ardous activities and allocation of loss in the case of
such harm”; and

e a first draft of articles on the law of transboundary
aquifers, viewed in terms of the responsibility of states,
and considered as “shared natural resources”.

These two issues have proven both difficult and import-
ant over recent decades, as countries have increasingly
recognised the importance of concepts such as environ-
mental protection and sustainable natural resources man-
agement. The impacts of human-caused water pollution,
air emissions, land subsidence, invasive species introduc-
tions, poaching and other activities are seen to spread over
time, causing damage, harm and risks to human health,
property, livelihoods, ecosystems and species well beyond
the site of the original wrongful or uncontrolled action.
Governmental or other natural-resource-management ac-
tions (or failures to act) are increasingly a source of con-
flict, where the ecosystem or natural resource affected
crosses national boundaries. International measures to

address these questions have been either very general in
focus (such as Articles 3 and 14.2 of the Convention on
Biological Diversity)! or very specific (such as the case-
by-case development of specific “peace parks” and other
trans-border arrangements regarding protected or import-
ant natural areas).” The ILC’s focus on these two issues
has resulted in the development of important and useful
information, including not only the final guidelines, but
also the collection and analysis of national and interna-
tional legal documents (laws, case law and other docu-
ments), leading to an understanding of the state of the law
relevant to these two points.

Allocation of Loss in the Case of Trans-
boundary Harm

The work on this issue commenced in the context of
the earlier negotiation of Draft Articles on the “Preven-
tion of Transboundary Harm from Hazardous Activities”,
adopted in 2001.3 At that point, it was felt necessary to
complete and adopt the Prevention articles, but to save
the still controversial work on liability (allocation of loss)
for separate completion. The ensuing six years of work
have finally borne fruit, with the adoption of these princi-
ples.
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In adopting the Principles on the Allocation of Loss in
the Case of Transboundary Harm Arising out of Hazard-
ous Activities, the Commission emphasised that these al-
locations were civil rather than crimi-
nal i.e., that the actions that caused the
harm are not illegal. Accordingly, these

UN Convention on the Law of Non-Navigational Uses of
International Watercourses (adopted 1997, not in force)”.?

In their present form, the draft Articles address sover-
eignty over groundwaters as un-
equivocal, even where the aquifer is
shared with another State. However,

principles are the embodiment of the International Law they call for the exercise of that sov-
“polluter pays” principle, seeking only Commission ereignty to occur “in accordance with

to ensure that the injured parties have

appropriate ways to obtain compensa-

tion from the person who caused the harm or from the

country where that cause originated. In this work, the ILC

took on a task that few countries have accomplished — the
creation of a system for valuing and compensating losses
to the environment, as well as persons and property.

Even in adoption, the Articles remain controversial,
with significant division still remaining as to several ques-
tions, including whether the principles should be proposed
as an international convention. On one hand, the princi-
ples are thought to have been very speculative, since there
are few cases or experiences with liability of this type, as
yet. On the other hand, that same lack of existing rules has
been posited by some as a reason that an international sys-
tem should be formally adopted. Another alternative was
offered — that the principles will be mentioned in the draft
Articles on Prevention, when actions are taken to carry
the latter into a more formal and binding instrument. In
the end, it was noted that the Principles are “innovative
and aspirational in character, rather than descriptive of
current law... and too broadly stated to constitute a desir-
able direction for lex ferenda”.

Other concerns and discussions of the principles fo-
cused on content questions regarding the liability system,
including:

» the “significant” threshold for damage (the Principles
apply only in the case of “significant harms”’), which
might create unequal treatment between domestic and
foreign victims in some cases;

* the relatively minimal role of the State in which the
harmful actions originated in compensating the vic-
tims, where that State failed to prevent environmental
damage or where the entity that caused the damage
“was incapable of providing prompt and adequate com-
pensation, especially where that State (or another) ben-
efited from the action”.

Ultimately, the General Assembly “took note” of the
principles, and commended them to governments, decid-
ing also to raise the next steps relating to the overall work
on Prevention of Transboundary harm to the attention of
the 62™ session.*

Draft Articles on the Law of Transboundary
Aquifers

This product of the Commission’s Working Group on
Transboundary Groundwaters has been offered for com-
ments from governments after the Commission adopted
its first reading. The UN News Agency describes them as
“a follow up to the Commission’s previous work on the
codification of the law of surface waters, which led to the

the present draft articles”. The draft

includes provisions for equitable and
reasonable (and sustainable®) utilisation of transboundary
aquifers, measures to “prevent the causing of significant
harm to other aquifer States” whether in their use of the
aquifer or in other actions that affect the aquifer or the
system of groundwaters that interlink with it, specific ob-
ligations to prevent, reduce and control harm to shared
aquifers (including in times of armed conflict), and duties
of monitoring and data-sharing.

In its decision on this issue, the General Assembly
noted the “importance for the International Law Commis-
sion of having their views on various aspects involved
in... in particular the draft articles and commentaries on
the law of transboundary aquifers.”’

Other Important Decisions

In addition to these two bodies of work, the ILC has
produced two other works of interest to environmental law
and policy — a set of Guidelines on the unilateral declara-
tions of States capable of creating legal obligations, and a
set of conclusions on the topic of “fragmentation of inter-
national law”.® (TRY)

Notes

1 Article 3 provides, in relevant excerpt, that “States have... the responsibility
to ensure that activities within their jurisdiction or control do not cause damage to
the environment of other States or of areas beyond the limits of national jurisdic-
tion.” Article 14.2 says only that “The Conference of the Parties shall examine, on
the basis of studies to be carried out, the issue of liability and redress, including
restoration and compensation, for damage to biological diversity, except where
such liability is a purely internal matter.” This duty is expressed in the same article
as a provision calling on states to adopt and apply EIA processes that take cross-
border impacts into account. Article 5 addresses cross-border resources, noting only
a duty to “as far as possible and as appropriate, cooperate with other Contracting
Parties, directly or, where appropriate, through competent international organisa-
tions, in respect of areas beyond national jurisdiction and on other matters of mutual
interest, for the conservation and sustainable use of biological diversity.”

2 This concept (“transboundary protected areas”) was a focus of attention, and
of international technical assistance funding in the late 1990s and early years of the
new millennium. An excellent summary of the current examples of this kind of
developing cooperation, as well as initial attempts to draw lessons from them is
found in the 2003 “portfolio” entitled Transboundary Conservation: Promoting
Peaceful Cooperation and Development while Protecting Biodiversity, co-sponsored
by IUCN-WCPA, ITTO and the World Bank, as well as national-level agencies
from seven countries (available online at http://www.tbpa.net).

3 UNGA Res. 56/82, and see the ILC’s report of its 53" session, UN Doc A/56/
10 and Corr.1) paras 91, 94 and 97.

4 UNGA Resolution A/RES/61/36.

5 Asof October 2006, the Convention had garnered 14 of the 35 ratifications/
accessions/etc. necessary for it to enter into force. Four of the ratifying states are
developed countries (all European — Finland, Norway, the Netherlands and Portu-
gal). A total of 18 countries have signed the Convention, 11 of which along with
three non-signatories having since ratified it.

6 Article 4(d) specifically notes that “Aquifer States... shall not utilize a re-
charging transboundary aquifer or aquifer system at a level that would prevent
continuance of its effective functioning.”

7  UNGA Resolution A/RES/61/34, at paras 5 and 26.

8  Both of these documents are included in the ILC’s report of its 58" Session

(2006). %
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“Delivering as One” for the Environment
— Reflections on the Report of the UN Panel on System-Wide Coherence —

by Soledad Aguilar and Elisa Morgera®

Introduction

In November 2006, a High-Level Panel established
by the former UN Secretary-General Kofi Annan issued
a novel report on how to reform the UN structure for De-
velopment, Humanitarian Assistance and the Environ-
ment, entitled “Delivering as One”.! The Panel’s man-
date’ responded to the 2005 UN World Summit’s request
to consider how the UN System can most effectively re-
spond to the global development, environmental and hu-
manitarian challenges of the 21* century by strengthen-
ing the management and coordination of UN operational
activities.* The Panel worked in the broader framework
of the UN reform process spearheaded by Kofi Annan, in
an intellectual and political search of ideas for enhanced
efficiency, sharpened cooperation, and a more synergistic
approach to on-the-ground implementation by UN agen-
cies.

The first noteworthy feature of the Panel’s Report is
the alarming, yet predictable, conclusion that “main-
streaming the environment” within the UN System is far
from being a reality.* Although the links between envi-
ronmental sustainability and humanitarian relief, and that
between poverty reduction and sustainable development,
are now widely understood, this understanding has not
yet been reflected in the broader modus operandi of the
UN family. The second aspect highlighted by the Panel
is the problem (all too well-known to the environmental
community) of duplication and fragmentation within the
institutional structure devoted to environmental protec-
tion.> The need to pursue environmental integration
throughout the UN System and to achieve coherence in
environmental activities both at the international and at
the national level were therefore the two facets of the view
of the UN environmental architecture developed by the
High-Level Panel in the course of 2006 — quite a short
period of time to undertake such a challenging assess-
ment.

Following the endorsement of the report of the High-
Level Panel by the newly appointed UN Secretary-
General Ban Ki-Moon,® this paper will be formally re-
leased, and will analyse the Panel’s main recommenda-
tions related to the UN environmental architecture’ and
the delivery of funding for environment-related activi-
ties, namely: consolidating all UN programme activities
at the country level; and upgrading the status of the United
Nations Environment Programme (UNEP) as the UN’s
“environmental policy pillar”. The final paper will focus

*  Soledad Aguilar (LLM) is an international environmental lawyer who spe-
cialised in multilateral negotiations and has participated in meetings as a delegate
for Argentina and, currently, as a reporter for IISD and WWF; Elisa Morgera (LL.M,
Ph.D) is an international environmental lawyer based in Italy, and is currently
working as an Associate Professional Officer with the Development Law Service,
Legal Office of the Food and Agriculture Organisation of the United Nations.

on the possible implications and questions arising from
the Panel’s Report, and will conclude by linking the Pan-
el’s Report with the other, ongoing UN reform processes
and in particular the informal consultations on the envi-
ronment held under the aegis of the UN General Assem-
bly (UNGA).

“One UN”: Consolidating all UN Programme
Activities at the Country Level

The core of the Panel’s recommendations to improve
the efficiency of UN work on the ground, relies on the
proposed consolidation of all UN programme activities at
the country level within a single operative and budgetary
framework, in order to have “One UN at the country level,
with one leader, one programme, one budget and, where
appropriate, one office.”® The Panel recognises that one
of the main failures of the UN delivery of results on the
development and environment fronts has been caused by
the systemic fragmentation of its activities. “Inefficient
and ineffective governance and unpredictable funding have
contributed to policy incoherence, duplication and opera-
tional ineffectiveness across the system. Cooperation be-
tween organisations has been hindered by competition for
funding, missions creep and by outdated business prac-
tices.”

The unified approach to country programmes is an idea
that has already been implemented by other institutions
like the World Bank through the approval of Country As-
sistance Strategies (CAS). World Bank’s CAS are pre-
pared for active borrowers and take as their starting point
the country’s own vision for its development, as defined
in a Poverty Reduction Strategy Paper or other country-
owned process.!® The proposed “One UN” programme
shares the World Bank’s CAS country-driven focus and
outcome-based structure.

To spearhead this idea, the Panel’s Report recommends
a number of country pilots, which are currently being im-
plemented in eight countries.!" Initial responses from par-
ticipant countries have been enthusiastic,'? but the actual
impact of these pilot initiatives on the success of environ-
ment-related efforts remains yet unknown.

The main implication of the “One UN” approach in
terms of institutional organisation at the country level is
the empowerment of the “Resident Coordinator” who will
be formally attached to the UN Development Programme
(UNDP) but operate in the framework of an effective over-
sight mechanism to ensure system-wide ownership,'* and
focus on ensuring a coherent delivery of funding for project
activities in the country. To achieve this, the Panel recom-
mends — with a suggested deadline of 2008 — that UNDP
“focus and strengthen its operational work on policy co-
herence and positioning of the UN country team, and [with-
draw] from sector-focused policy and capacity work be-
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ing done by other UN entities.”"* This recommendation
may be interpreted as implying that UNDP should also
withdraw from its purely environmental activities, which
are already carried out by other UN entities (most nota-
bly, UNEP) and concentrate on operational aspects rather
than environment-related normative work. And indeed, the
Report continues by outlining for UNDP a niche role in
environmental matters confined to supporting the integra-
tion of the Millennium Development Goals (MDGs) into
national development strategies," including MDG-7 on
environmental sustainability, in cooperation with UNEP
and other agencies.

The “One UN” idea has received wide support within
the UN system. Originally a donor-led idea to ensure aid
effectiveness, it has been well received by developing
countries as a way to increase the level of recipients’ in-
put into their development programmes. The G-77 has,
however, cautioned that this idea should not bring about
new conditionality for aid and that the outcome-based
perspective should look at impacts on recipient countries
to improve and increase overall levels of funding rather
than resulting in a mere cost cutting exercise.'

The proposed “One UN” at the country level is wel-
come as a potentially successful proposal to improve work
by the UN on environment and development. However,
as the precise design of the new architecture is yet un-
known, several thought-provoking questions arise:

* Inthose countries where UNEP has no permanent pres-
ence, who will be in charge of mainstreaming the envi-
ronment into all UN programme activities at the coun-
try level? Who will have the main responsibility for
implementing environment-related projects?

e Will funds from the Global Environment Facility
(GEF), currently being channelled through UNEP or
UNDP, be included in the “One UN” strategy?

* How will the new structure, including tailoring aid to
national priorities, outcome-oriented aid and budget
support affect funding for environmental objectives?

Division of Labour

The Panel’s Report makes some suggestions on the
respective roles of UNEP and UNDP at the country level,
but does not suggest precisely how, in light of their actual
capacities, UNEP and UNDP should share the burden of
on-the-ground environmental activities. So far, there has
been a quite chaotic division of labour between UNDP
and UNEP at the country level. As opposed to UNEP’s
thirteen offices,!” UNDP has a much wider network of
country offices with a presence in 166 countries. In terms
of overall size, UNDP is a much larger programme than
UNEP.'8 UNDP’s impact on country level implementa-
tion is therefore significantly larger and has a richer po-
tential than UNEP, thanks to the proximity to the country
needs and accessibility for national counterparts.

UNDRP has a large portfolio of energy efficiency, and
access to water and sanitation projects that constitute the
core of its work on the environment, thus mostly focusing
on the more “human development” side of environmental
protection, in line with its mandate. Against this back-
ground, one significant challenge is to ensure that the

purely “ecological” side of the equation, i.e. funds for
biodiversity conservation, climate change mitigation, pre-
vention of land degradation, sound management of chemi-
cals, etc. also gets the necessary attention and is stream-
lined into development projects at the national level.

The Panel does state that, bearing in mind that envi-
ronmental sustainability is the foundation for achieving
all the other MDGs, there must be a strengthening of hu-
man, technical and financial capacities in developing coun-
tries to mainstream environmental issues into national
decision-making, particularly through the Resident Co-
ordinator," calling for cooperation between UNDP and
UNEDP. According to the Panel, while UNDP should fur-
ther strengthen its operational capacity, UNEP should
instead step up its normative and analytical capacity. Ac-
cordingly, while the Report states that UNDP should re-
tire from sector-specific programme activities that are the
object of other UN entities’ work,? it points to a promis-
ing and pragmatic way to ensure UNEP’s presence at the
country level without replicating UNDP’s network of
country offices: that is integrating UNEP’s environmen-
tal expertise into UN country teams.?! How these proposed
arrangements will play out in practice remains to be seen,
although a positive result may be generated by the stream-
lining of environment into all development projects
through a larger effort in this regard by Resident Coordi-
nators and effective deployment of UNEP expertise at the
country level.”? The risk that a fracture between the envi-
ronmental normative and operational work of the UN may
lead to making UNEP, even if strengthened, an “irrelevant
talk shop...disconnected from implementation activities”?
should also be averted by UNEP expertise having an ef-
fective role at the country level.

Will Substantive Funds for the Environment Fall
under the “One UN” Strategy?

In order to analyse the impact of the “One UN” pro-
posal, it is important to have an idea of environmental
institutions’ funding sources for programme support. A
key issue to consider in this regard is that both UNDP and
UNERP rely mostly on GEF resources to fund their activi-
ties on the ground.

UNDP’s 2005 Annual Report gave account of 1,750
GEF projects on the ground in more than 155 developing
countries, mostly focused on using energy more efficiently
and reducing greenhouse gas emissions. In 2005, in sup-
port of these projects, UNDP secured US$284.5 million
from GEF and attracted US$1.02 billion in co-financing
from governments and donors.?* For the same year,
UNEP’s GEF portfolio included 600 projects in 153 coun-
tries with more than US$500 million in GEF resources
and total resources of around US$1 billion after including
co-financing. UNEP/GEF resources are channelled to act-
ivities in support of Multilateral Environmental Agree-
ments (MEASs), most notably biodiversity conservation,
land degradation, supporting national legal frameworks
for the management of persistent organic pollutants and
biosafety, as well as climate change.”

GEF funds constitute the core support of UNDP and
UNEP to the environment cluster and, interestingly
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enough, are likely to remain independent from the “One
UN” system, as they are funds managed by the GEF Coun-
cil and entrusted to the World Bank Group, and are al-
ready accounted for in the World Bank’s Country Assist-
ance Strategies. Unlike the UN, the GEF Council has a
“weighted” voting system where donors have a larger say
over the destiny of their funding. Along the same lines,
funds originating in MEAs (UNEP is depository of 26 trust
funds from environmental Conventions, which are man-
aged by independent governing bodies) or through other
development banks like the Inter-American Development
Bank or the African Development Bank, may also con-
tinue to follow their own guidelines and mandates.

This situation seems unlikely to change, thus the larg-
est share of funds for the environment may well remain
outside the “One UN” scope, unless UN-generated funds
for the environment receive a substantial increase or a
specific agreement between GEF and countries engaged
in the “One UN” programme is adopted. It should also be
noted that, although lively debates about the need for re-
form of the GEF were held before the Panel,* the Report
was quite laconic on this matter, just pointing to the need
for simpler policy requirements and operational procedures
that should be more compatible with the development
framework at the country level.”’

The new, unified funding strategy is thus likely to affect
most development-focused funding going through UNDP
and only a small portion of funds for specific environmental
projects. Against this backdrop, it seems that increased ef-
forts will be necessary to streamline environmental objec-
tives into better-funded development strategies.

Implications of the New Funding Approach for the
Environment

A contentious issue that is worth mentioning is the po-
tential for the — otherwise welcome — approach of country-
driven outcome-oriented funding for development, to result
in alack of priority being given to environmental objectives
within country strategies. As experience shows, the envi-
ronment is not a priority for most developing countries as
reflected in their own budget planning (thus the “country-
driven” aspect and the “budget support” may run counter to
environmental objectives) and outcomes are hard to meas-
ure in the environmental field. Therefore, in some cases, it
may be necessary to generate incentives for UN country of-
ficers to integrate the environment into project development
and country strategies, and ensure that a reasonable propor-
tion of funds are channelled towards environmental objec-
tives. It is key for resident coordinators not to be penalised
for seeking challenging environmental goals that may prove
hard to achieve or account for. In this regard, increasing
UNEP’s officers within country teams may be an effective
means to achieve this end.

Headquarters Level: Upgrading UNEP

The Panel’s Report refers to UNEP’s need for a re-
newed mandate and improved funding, in order to have
“real authority as the environmental policy pillar of the
UN system.”? This phrase contains a cautious and con-
densed synthesis of an ongoing debate on the status of

UNEP within the UN. During the UN 2005 World Sum-

mit, the European Union (EU) proposed starting intergov-

ernmental negotiations to strengthen international envi-

ronmental governance (IEG) and upgrade UNEP into a

UN specialised agency, to be named the UN Environment

Organisation (UNEO). The significance of this statement

was basically that of bringing a long-time stalled discus-

sion from the UNEP Governing Council to the UN Gen-
eral Assembly level.” Although the EU did not manage
to gather sufficient support for its initiative (which was
opposed for example by the USA and Japan), a general
reference to the need to “upgrade UNEP” has since be-
come a catch-phrase whose real meaning is yet unclear,
and will need to be determined by international negotia-
tions. And indeed some recognition was reflected in the

Summit Outcome in very tentative terms, by referring to

the need to “explore the possibility of a more coherent

institutional framework to address this need, including a

more integrated structure, building on existing institutions

and internationally agreed instruments, as well as the treaty
bodies and the specialized agencies.”*

Instead of providing a precise answer to the question of
amore coherent institutional framework for the environment,
the Panel also reverts to the general expression of “upgrad-
ing UNEP”, without necessarily supporting the shift from a
UN programme to a UN specialised agency for the environ-
ment. In addition, the Panel stresses the need to make more
effective cooperation among UN entities on a thematic ba-
sis and through partnerships,* once again without going into
the details. In more pragmatic terms, the Panel further sug-
gests strengthening the technical and scientific capacity of
UNEP, to act as an environmental early warning mecha-
nism for the international community (networking existing
scientific centres and MEA’s subsidiary bodies); and pro-
poses that UNEP work to incorporate environmental issues
into national development plans by quantifying environmen-
tal costs and benefits.*

With regards to the environmental architecture at the
international and headquarters level, therefore, the Panel
perhaps raises more questions than it actually answers.
Some of the key questions that arise from the proposed
“upgrading” of UNEP within the Panel’s Report are the
following:

e Will the transformation of UNEP into a specialised
agency imply increased visibility, credibility and effi-
cacy for UNEP? Will a higher status within the UN
System help UNEP in securing a more significant and
more secure budget?

*  What will be the role of the “new” UNEP in relation to
MEAs?

*  What will be the relation between an upgraded UNEP
and the proposed sustainable development board or
the existing sustainable development institutions within
the UN System?

UNEP as a Specialised Agency

One of the main arguments in favour of upgrading
UNERP to a specialised agency is that the new, higher sta-
tus would facilitate its role as the coordinator of environ-
ment-related activities within the UN System. One of the
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practical ways to do so, at least according to submissions
by NGOs,* would be for UNEP to receive reports from
all international and regional institutions working on de-
velopment and environment on the impacts of their act-
ivities on the environment. Whether such a role may be
facilitated or not by the specialised agency status is open
to debate: looking at UNDP’s acknowledged coordinat-
ing role, for example, in the areas of post-disaster and post-
conflict transition and governance,* it seems that its sta-
tus as a UN Programme has never been called into ques-
tion as a limit for its coordinating role. On the other hand,
empirical research has shown that UNEP’s programme
status prevented it from coordinating environmental act-

High-Level Panel members with Secretary-General Kofi Annan

Courtesy: UN

ivities of other UN bodies that see themselves as higher
up in the UN institutional hierarchy.*

Another hope related to the status of specialised agency
is that a UNEO would be more capable of “pushing envi-
ronmental issues into becoming policy priorities” on the
basis of timely, reliable and critical environment-related
information and scientific advice.*® According to the EU,
a UNEO could help achieve the essential reform by “in-
jecting ambition and political weight”. It is therefore ex-
pected that a higher status would reflected the recognition
of the increased profile of environmental issues as a pre-
condition for their more effective mainstreaming into deve-
lopment and other policy areas.*” Yet another longstanding
item of the debate was that a specialised organisation would
be on the same level playing field as the World Trade
Organisation (WTO). In this respect, it should be noted
that the emphasis on the UNEP-WTO relationship has been
decreasing considerably and the change in label of up-
grading proposals from World Environment Organisation
to UN Environment Organisation provides some evidence
to this effect. Nonetheless, the EU and others are still hop-
ing that a UNEO would be able to mainstream the envi-
ronment within the WTO and international financial insti-
tutions.*

Another bundle of issues related to the upgrading of
UNEDP regards expected positive budgetary implications.
UNERP has a long-standing problem related to the under-
funding of its core budget. As the larger portion of its fund-
ing comes from voluntary contributions and ear-marked
funding, the absence of a predictable and reliable source
of funds complicates the prospects of any kind of medium
and long-term planning.® Steps are being taken to estab-
lish more predictable funding through an indicative scale

of assessments, although UNEP’s General Council em-
phasises the need for greater support for UNEP from core-
UN funding sources, which at present only represents less
than 10% of its programme and support budget.*

The question is thus, whether an UNEO would in it-
self imply an increase in net funding for this organisation.
The answer is not necessarily in the positive. In fact, the
EU, proposer of an UNEO has specified that upgrading
UNEP into a specialised agency per se will carry limited
financial implications, by building on UNEP’s existing
structures and premises, but negotiations on the budget of
UNEO would necessarily be tied to the higher status of
the proposed specialised agency. As a consequence, it is
fair to say that even though upgrading UNEP may im-
prove the predictability and certainty of its funding, for
example by requiring binding rather than voluntary con-
tributions by member States, there is no evidence of a di-
rect causal relation between upgrading UNEP and increas-
ing net funding for its activities. Both aspects, mandate
and budget, should thus be addressed and negotiated in
parallel to ensure that a worst-case scenario of an upgraded
UNEP with an undersized budget does not materialise.

UNEP and MEAs

A large portion of work on environmental issues at the
global and local levels is led by initiatives originating in
multilateral environmental agreements. Consequently, the
framework of MEAs’ own governance structures as well
with their own financial mechanisms or using GEF as their
financial mechanism, is an important consideration regard-
ing the value of an upgraded UNEP — how would it con-
tribute to this group of independent — and sometimes un-
ruly — institutional arrangements. When the Panel calls
for UNEP to be awarded “real authority...normative and
analytical capacity and... broad responsibility to review
progress towards improving the [environmental] pillar”,*
some wonder if it is a veiled reference to the need for an
UNEO or a call for streamlining MEA activities. One of
the perennial questions in the international environmental
governance debate is precisely that of clarifying the role
of a strengthened UNEP with respect to multilateral envi-
ronmental agreements (MEAS).

The Panel does not take a vigorous stand on this point,
but seems to present an array of options currently on the
table. For example, the Panel recommends more effective
cooperation among UN bodies on a thematic basis and
through partnerships with a dedicated agency at the cen-
tre,*? but does not explicitly mentions the “clustering ap-
proach” and the possible role that UNEP could play in
this regard. The only concrete statement regarding MEAs
concerns the need to avoid treaty fatigue rather than in-
crease substantial coherence of the institutional frame-
work, and is the suggestion to: establish one comprehen-
sive annual national report format for MEAs; promote
management efficiencies among MEAs; and reduce the
frequency and duration of MEA -related meetings.*

These mild suggestions do not address the key role of
the independence of MEAs’ governance structures from
other UN programmes and bodies and their varying mem-
bership in the broader framework of international envi-
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ronmental governance. While many government repre-
sentatives would surely benefit from a more coherent ap-
proach to international environmental governance, the
value of diversity within MEAs as the source of flexibil-
ity, innovation and world-leading expertise should not be
underestimated either. As always, the devil is in the de-
tail, and a detailed proposal on the role of UNEP in re-
defining the delicate balance between MEAs’ independ-
ence and their coherent contribution to international envi-
ronmental governance was not really provided by the
Panel.

At this point in negotiations, it seems unlikely that any
substantive changes to MEA operational activities will take
place. MEA country parties and their national focal points
cherish their relative independence from formal UN pro-
cedures, which they perceive as bureaucratic and slow.
Most MEAs manage to handle complex global problems
with very limited budgets and a small group of dedicated
staff, so unless an offer of substantive budgetary growth
were presented, it would be unlikely for countries to de-
cide on a different path. What is more likely to happen is
for UNEP to be awarded a sort of synthesising role, to
present MEA achievements and outcomes to the UN, but
this would be more of a communicational rather than an
operative change.

UNEP and the Proposed Sustainable Development
Board

One of the already divisive Panel suggestions is the
establishment of a sustainable development board within
the UN to: provide oversight for the “One UN” Country
programmes, promote system-wide coherence, ensure
coordination, and monitor performance of global activi-
ties. This would be achieved by merging existing joint
meetings of the Boards of UNDP, the UN Population Fund,
the UN Children’s Fund (UNICEF), and the World Food
Programme into this strategic body, and reporting to the
UN’s Economic and Social Council (ECOSOC). Accord-
ing to the Panel, the Board should comprise a representa-
tive sub-set of member states on the basis of equitable
geographic representation, and enhance the participation
and voice of developing countries. It would be responsi-
ble for endorsing the “One UN” country Programme, al-
locating funding, and evaluating its performance against
the objectives agreed with the Programme country. The
Board would also maintain a strategic overview of the
system to drive coordination and joint planning between
all funds, programmes and agencies, and to monitor over-
laps and gaps. A separate idea for a Sustainable Develop-
ment Organisation was mentioned (presented by IUCN
and WWF) with a view to coordinating UN operational
activities on the ground by focusing on the three pillars of
sustainable development.**

What the Panel does not clarify is the relationship be-
tween the Board and UNEP, and surprisingly does not
propose the inclusion of UNEP into this new body. It is
thus unclear how the environmental pillar is represented
in the proposed sustainable development board and how
an upgraded UNEP would be taken seriously and perform
its coordinating function within the UN if were to be ex-

cluded from such a body. Nor is included the possible re-
lationship of the Board with the Environmental Manage-
ment Group (EMG),* which is mentioned in appreciative
terms by the Panel, but in a separate and apparently unre-
lated section of the Report,*® where the Panel simply men-
tions that that EMG should be “linked with the broader
framework of sustainable development coordination”.

Another issue that merits further analysis is the effect
of such a Board on the Commission on Sustainable De-
velopment (CSD), and the value added by the latter in
particular in consideration of the proposed sustainable
development section for ECOSOC. Although these
changes may increase the visibility of sustainable devel-
opment issues, the Panel left unclear what role would be
left for the CSD to ensure the integrated consideration of
environmental, economic and social issues. The Panel lim-
ited itself to suggesting that the CSD abandon its current
focus on “environmental issues alone”, which has con-
tributed to the overlaps and unclear divisions of labour,
which implicitly would support UNEP as the only envi-
ronmental pillar of the UN, but no reference was made as
to its linkages with the Sustainable Development Board.

As to ECOSOC, some fear that the Board will just be
an additional intermediary body between ECOSOC and
the reports from specialised agencies, so an additional layer
of bureaucracy without real value added.”® Indeed, in its
2006 resolution, the UN General Assembly recalled
ECOSOC’s role in overseeing system-wide coordination
of economic, social and environmental aspects of UN poli-
cies and programmes aimed at promoting sustainable deve-
lopment. The text also reaffirmed that the Commission on
Sustainable Development should continue to be the high-
level body responsible for sustainable development within
the UN system.*

Even though the idea of having a sustainable develop-
ment board to oversee and guide “One UN” activities
seems relevant, it is yet unclear whether the proposed struc-
ture would be able to effectively convey this result. As a
new organ it would need to be fitted within existing UN
structures, and its relation to UNEP and the CSD further
clarified. The Sustainable Development Board is thus one
of the proposals most likely to generate lively debates,
and in its current presentation seems mismatched with a
“seriously” upgraded UNEP.

It seems at this stage that a more specific proposal on
environmental governance is needed, and this may be the
reason why the Panel proposed an independent evalua-
tion of international environmental governance, to be com-
pleted in 2007.%° In this regard, it should be noted that
Secretary-General Ban Ki-moon stated that he will “be
giving due attention, in light of intergovernmental proc-
ess, to the Panel’s recommendation [toJcommission an
independent and authoritative assessment of the current
United Nations system of international environmental
governance.”! If such an exercise were to guarantee a
participatory and transparent process and focus on mak-
ing proposals beyond those already on the table, or at least
systematise the scattered proposals on the table into a “co-
herent” upgrading package, it may provide a way to move
the process forward.
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Final Remarks: The Panel’s Report within
the UN Reform Processes

In analysing the environment-related recommendations
of the Panel, it is necessary to place them not only in the
larger framework of ongoing discussions on UN reforms,
but also against the background of other institutional re-
forms suggested by the same Panel, particularly in rela-
tion to sustainable development.

The Panel’s Report must be understood within the
wider UN Reform process, where several other initiatives
to improve environmental governance are simultaneously
taking place. These include, most notably, the UN Gen-
eral Assembly’s informal consultative process on envi-
ronment institutions. Other processes also include UNEP
Governing Council’s discussions on international environ-
mental governance, and an autonomous initiative by a
group of countries “Friends of an UNEO” that met in
Morocco in April 2007 and will meet again in Latin
America to gather consensus towards the establishment
of a new specialised agency. %

The UNGA informal consultative process was initi-
ated in 2006 but then put on hold to await the Panel’s
recommendations, and has been resumed in 2007 and is
now expected to take into account the Panel’s Report. In
fact, in February 2007, during the UNEP’s Governing
Council and Global Ministerial Environment Forum meet-
ings in Nairobi, Kenya, delegates had a chance to receive
an update from the co-chairs of the UN Informal Consul-
tations, Ambassadors Berruga of Mexico and Maurer of
Switzerland, on the status of informal negotiations. The
governing Council did not, however, provide a strong sig-
nal in response to the co-chairs’ presentations, a missed
opportunity according to some.>

From preliminary assessment of this Report, it is clear
that opportunities for great improvement lie in the “One
UN” approach to implementation of environmental ob-
jectives at the country-level. The Panel’s Report gener-
ated a positive reaction to its call for preventing overlaps,
and the much needed streamlining of aid delivery. It also
generated enthusiasm about prospects for a more profound
and coherent streamlining of environmental aspects into
development programmes and efforts to achieve the
MDGs.>* This excitement about the positive implications
of the Panel’s proposal for a “One UN” strategy, how-
ever, raised some concerns from an environmental per-
spective that should be duly accounted for when taking
the proposals forward.

One concern relates to the possibility that a recipient-
led priority setting may lead to a low priority for environ-
mental objectives within country-development strategies.
Thus particular care should be taken by the UN country
team to sustain the integration of key internationally backed
environmental objectives at the national level and mini-
mise the risk of losing the little ground that environmental
programmes have at present. This should be a significant
task for the UN country team, particularly for the UNEP
in-country experts backed up by the Resident Coordinators.
At the same time, ensuring that national priority-setting
exercises do not leave out environmental considerations,
but rather focus on establishing which are the top envi-

ronmental objectives for a country, could possibly be
achieved by establishing a minimum proportion of funds
that should be applied towards environmental projects or
environmental components of development programmes
when negotiating the “single UN budget” with countries.

The second concern relates to the impact of proposed
reforms on international funding levels for environmental
activities on-the ground. In this case, there seems to be no
cause for alarm as most international funding for key en-
vironmental objectives today comes from non-UN sources,
namely GEF, MEAs and regional development banks.
Therefore, the “One UN” strategy could affect funding
levels by streamlining environmental objectives into deve-
lopment plans, but seems unlikely to significantly impact
existing projects.

A more complex panorama is presented at the interna-
tional level, calling for additional work on the design of a
more efficient architecture for environmental governance
while respecting specialised institutions, like UNEP and
MEAs, that are responsible for most of the achievements
to-date. The limited level of detail of the recommenda-
tions of the High-level Panel, for example on an upgraded
UNEP, may imply that these recommendations have been
purposely left ambiguous.

In fact, the Panel’s Report seems to have fallen short
of proposing how to streamline UNEP, MEAs and the
UN’s environment work, in the face of established bu-
reaucracies and agencies, each with a specific perspective
on environmental matters. The Panel’s Report does not
take a stand in the long-standing disagreement on whether
a new specialised agency is needed. In this case, the EU
posits that a new agency will improve the status and man-
date of UNEP to guarantee a more coherent international
environmental governance framework, while two of the
main donors, the USA and Japan, express concerns about
the potential ineffectiveness of additional funding provided
to this endeavour. The neutral response of the Panel on
this specific point leaves the question once again to be
tackled from scratch through intergovernmental negotia-
tions.>

At the same time, it is clear that adequate resources to
perform its new functions should accompany and be ne-
gotiated in parallel to any increase in the actions required
of UNEP under a new mandate. Developing countries,
however, still seem unclear about their own stakes in this
arrangement and fail to visualise any possible advantages
or change in services that would result from an upgraded
UNEP. Perhaps, having to choose between additional
funding being channelled to an upgraded UNEP or an
upgraded GEF they would prefer the latter as it has a more
visible and direct impact on environmental projects on
the ground.

The short timeframe for the delivery of the Panel Re-
port has provided evidence of the importance of the is-
sues, and the number of open questions may demonstrate
the complexity of the international environmental archi-
tecture and the particular sensitivities involved. It may
highlight the need to improve the participation opportu-
nities of developing countries and civil society to enable
a negotiated outcome that is accepted globally. A new
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opportunity to complete these discussions and include a
wider audience is presented by the proposal to commis-
sion an independent paper on environmental governance
by the UN Secretary-General.

The main decision to be taken in the next few months
is now, whether the Panel’s Report will be addressed as a
whole by the General Assembly with a view to adopting a
resolution on this topic, or whether it will be split and fed
into the different ongoing processes on environmental
governance. In this regard, during the presentation of the
Panel’s Report to the General Assembly on 17 April 2007,
several countries emphasised that recommendations from
the Panel would be taken on board by existing reform pro-
cesses, such as the informal consultations on the environ-
ment and the triennial comprehensive policy review of
operational activities.® The Secretary-General, however,
proposed that the Panel’s recommendations be reviewed
as an integrated and coherent whole, by the General As-
sembly, in order to adopt a resolution during 2007 defin-
ing the next steps for its implementation.” It is still un-
clear how this process will be taken forward as informal
negotiations continue, and too soon to say whether the
time has finally come for gathering the shared political
will and necessary financial resources needed to ensure
wider and more efficient impacts of UN efforts on the glo-
bal environment.
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CBD

Access and Benefit Sharing in Focus: Meetings Held on
Certificate of Origin, Indigenous Peoples Rights

by Elsa Tsioumani”

The international regime on access and benefit shar-
ing (ABS), currently under negotiation under the auspices
of the Convention on Biological Diversity (CBD), has
opened a variety of issues, mostly new, which need to be
resolved at all technical, legal and political levels, and
which have attracted attention in many related fora. In this
framework, the CBD has launched a group of technical
experts on an internationally recognised certificate of ori-
gin/source/legal provenance, which met from 22-25 Janu-
ary 2007, while the UN Permanent Forum on Indigenous
Issues (UNPFII) held an international expert group meet-
ing on the CBD’s international regime on ABS and indig-
enous peoples’ human rights from 17-19 January.

Introduction

Negotiations on an international regime on ABS began
as aresult of the call by the World Summit on Sustainable
Development (WSSD) to “negotiate, within the framework
of the CBD, bearing in mind the Bonn Guidelines, an in-
ternational regime to promote and safeguard the fair and
equitable sharing of benefits arising out of the utilisation
of genetic resources”. The seventh Conference of the Par-
ties (COP-7) to the CBD mandated the Convention’s Ad
hoc Open-ended Working Group on ABS to negotiate an
international regime on ABS, and COP-8 requested it to
complete its work at the earliest possible time before COP-
10, to be held in 2010, under the co-chairmanship of Tim
Hodges (Canada) and Fernando Casas (Colombia).

Major issues to be resolved in the context of an inter-
national ABS regime include the type of instrument, its
scope, the mechanism to ensure sharing of benefits, and
issues related to enforcement and compliance. For instance,
Parties must decide whether the regime under negotiation
will be legally binding or not, and whether it will consist
of a new instrument, as the proposal to combine existing
instruments to form an ABS regime is also on the negoti-
ating table. Parties must also agree on whether the scope
of any international regime will include derivatives, i.e.
extracts of genetic resources or chemical compounds de-
rived from them, as these are the substances most often
used in commercial products likely to generate benefits.
Addressing traditional knowledge in the regime is another
issue, and the rights of indigenous and local communities
need to be protected in that regard. Finally, the issue of
disclosure requirements in patent applications when the
subject matter incorporates genetic resources and/or tra-

* Researcher, Democritus University of Thrace; Lawyer, Thessaloniki, Greece;
regular contributor to EPL.

ditional knowledge, at the interface between ABS and in-
tellectual property rights law and currently under negotia-
tion not only at the CBD but also at the World Intellectual
Property Organisation (WIPO) and the Council on Trade-
related Aspects of Intellectual Property Rights (TRIPS),
relates to the operability and enforcement of any future
regime. To that regard, a possible certificate of origin,
source or legal provenance was suggested as a tool to pro-
vide evidence of compliance with ABS regulations.

CBD Expert Group on the Certificate of
Origin/Source/Legal Provenance

The CBD group of technical experts was established
by COP-7, in order to explore and elaborate possible op-
tions for the form, intent and functioning of an interna-
tionally recognised certificate of origin/source/legal prov-
enance, and analyse its practicality, feasibility, costs and
benefits.! The group, composed of 25 government-nomi-
nated experts from each geographic region as well as seven
observers in accordance with the COP-7 decision, met from
22-25 January 2007, in Lima, Peru.>

Participating experts addressed the possible rationale,
objectives and need for an internationally recognised cer-
tificate of origin/source/legal provenance; defined the po-
tential characteristics and features of different options of
such a certificate; analysed the distinctions between the
options of such a certificate and the implications of each
of the options for achieving the objectives of Articles 15
(Access to Genetic Resources) and 8(j) (traditional knowl-
edge) of the CBD; and identified associated implementa-
tion challenges, including the practicality, feasibility, costs
and benefits of the different options. Breaking into three
small working groups, the group also developed models
for what would be needed for such a certificate in a le-
gally binding, voluntary and mixed system, with consid-
eration of issues including: scope, feasibility, cost, infor-
mation to be contained in the certificate, form, process,
institutional measures, and consequences.

The outcome of the meeting is annexed to the meet-
ing’s report. Recognising that the basic role of the certifi-
cate is to provide evidence of compliance with national
ABS regimes, the group agreed to refer to it as a certifi-
cate of compliance with national law.

With regard to the possible rationale, objectives and
need for such a certificate, the group stressed that na-
tional legal systems alone are not sufficient to guarantee
benefit sharing once genetic resources have left the pro-
vider country, and that the certificate, as part of a broader
ABS regime, could be an important tool in that regard.
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The group identified several other objectives that a cer-
tificate could cover, including legal certainty, benefit-shar-
ing and legal access facilitation, prevention of misappro-
priation, support of compliance with national law and
mutually agreed terms, and protection of traditional knowl-
edge, the achievement of which would depend on the spe-
cific characteristics of the model.

The group then identified potential features and char-
acteristics of the certificate, as well as various options with
respect to the obligations of users and providers of gen-
etic resources, ranging from models based on voluntary
instruments to mandatory ones and a combination of both.
Participants agreed that a national certificate, with stand-
ard features to allow its international recognition, in com-
bination with control points to be established in user coun-
tries, has the potential of meeting the goals of benefit shar-
ing and compliance with ABS requirements in both user
and provider countries. The scope of such a certificate
could cover, in principle, all genetic resources in accord-
ance with national law. However, it was considered that
providers may establish general or specific exemptions,
while the group acknowledged that plant genetic resources
for food and agriculture fall within the scope of the Inter-
national Treaty on Plant Genetic Resources for Food and
Agriculture. The group also noted that further considera-
tion may be needed to determine whether the certificate
should be extended to traditional knowledge, because of
the distinct implementation challenges of the issue; and
whether the certificate should apply to genetic resources
used for scientific research. In all the models presented, it
was agreed that the certificate would serve to provide evi-
dence of compliance with national ABS legislation, as may
be required at specific checkpoints to
be established in user countries.

Its content and format, the group
noted, should facilitate international
recognition of the national certificates
and therefore contain the following
minimum information: issuing nation-
al authority; details of the provider; a
codified unique alpha numeric identi-
fier; details of the rights holders of as-
sociated traditional knowledge, as ap-
propriate; details of the user; subject
matter (genetic resources and/or tra-
ditional knowledge) covered by the
certificate; geographic location of the access activity; link
to mutually agreed terms; uses permitted and restrictions
of use; conditions of transfer to third parties; and date of
issuance. A standardised, internationally recognised for-
mat for certificates was considered most appropriate.

The group also described a possible procedure for issu-
ing the certificate, both in the provider and the user coun-
try, as well as at the international level: in the provider
country, the issuance of the certificate would be triggered
at the request of a user, while countries should be encour-
aged to streamline, rather than add to current internal
mechanisms for access. In the user country, identified
checkpoints were registration points for commercial ap-
plications, and intellectual property rights offices, but opin-

A Saami family around 1900

ions varied on the requirements for reporting at check-
points. At the international level, a registry containing elec-
tronic copies of the certificate or the unique identifier of
the certificate could serve as a clearing house mechanism.
It was noted that harmonisation of processes in both pro-
vider and user countries related to the issuing and moni-
toring of certificates may enhance the efficiency and legal
certainty of the entire system. The consequences in case
of infringement will vary depending on the nature of the
procedure.

With regard to implementation challenges, the group
noted that there will be some implementation costs, par-
ticularly in the setting up of national authorities, in capac-
ity building and in the maintenance of the proposed inter-
national registry. However, the international certificate
could balance additional costs by lowering the transac-
tion costs and providing more flexibility, and avoiding the
costs resulting from uncoordinated national regimes.

UNPFII Expert Group Meeting on the
CBD’s International Regime on ABS and
Indigenous Peoples’ Human Rights

The meeting on the international regime on ABS and
indigenous peoples’ human rights was recommended by the
fifth session of the UNPFII and authorised by the December
2006 resumed session of the Economic and Social Council.
The meeting was held in New York, from 17-19 January,
with the participation of six UNPFII members, seven in-
vited experts from the UNPFII geo-cultural regions, and a
number of observers from UN departments and programmes,
intergovernmental and non-governmental organisations and
Member States. The certificate of origin/source/legal prov-
enance was among the main issues ex-
amined, while the meeting also addressed
indigenous peoples’ participation in de-
cision making, human rights law and in-
struments applicable to traditional
knowledge, and the role of customary
law in the protection of traditional knowl-
edge and development of regimes on
ABS.

Participants emphasised that an inter-
national regime on ABS, whether legally
binding or not, should conform to inter-
nationally recognised human rights laws,
including indigenous peoples’ collective
rights. Furthermore, the concept of free, prior and informed
consent should be included, not only as a methodology,
but also as a principle, in addition to international human
rights standards. Indigenous experts also expressed the
view that an analysis of relevant international law and State
practices have confirmed indigenous peoples’ right to own,
use, control and manage their lands, territories and natu-
ral resources.

With regard to the ongoing CBD negotiations, experts
stressed that the current negotiation format produces many
challenges for indigenous peoples because of lack of fund-
ing and lack of information due to language obstacles.
There is also an expectation within the CBD framework
that indigenous peoples will speak with one voice and hold
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one specific position, which is very difficult as indigenous
peoples represent a diversity of regions and positions. This
issue was discussed at length, with some participants not-
ing that this situation often leads to a loss of diversity
among indigenous peoples and in the long run is less effec-
tive among the greater number of participants, and others
suggesting it is important to speak with one voice because
having too many voices and positions can sometimes un-
dermine the strength of negotiations.

An expert provided a brief overview of customary laws
relating to the preservation, transmission, maintenance and
development of traditional knowledge. These include the
local systems of laws, norms, taboos and regulations that
have been devised to keep social order and maintain con-
tinuity of cultural practices. It was noted that traditional
knowledge can exist only in a particular place in a par-
ticular community, related to particular circumstances of
the environment and livelihoods. Therefore, issues of pres-
ervation, maintenance and development of traditional
knowledge are issues of human rights including rights to
land and the right to self-determination. As traditional
knowledge is by definition local and even place-specific,
but has now become a global issue, it is very difficult to
reach a shared understanding about traditional knowledge,
the degree of its salience and the dangers and benefits of
becoming uniform, standardised and commercialised.
According to the group, accepting and respecting the tra-
ditional customary laws and practices of indigenous peo-
ples seems to be a way of reaching a shared understand-
ing of the concepts of traditional knowledge.

With regard to a certificate of origin/source/legal prov-
enance, participants expressed the concern that a possible
separation between genetic resources and associated tra-
ditional knowledge would break the essential link between
the physical and the intangible resource, and potentially
exclude traditional knowledge from the certificate. There-
fore, the meeting concluded, the integral link between
genetic resources and associated knowledge must be main-
tained in the certificate, in order to protect the rights of
indigenous peoples and to ensure their share in any ben-
efits. For the same reason, indigenous peoples and their
communities who are the rights holders over genetic re-
sources and associated traditional knowledge need to be
identified. The group also stressed that community-
controlled registers of biological resources and associated
traditional knowledge, and community protocols on ABS
could be important tools to complement such a certifi-
cate.

The expert group meeting further concluded that in-
ternational human rights law affirms indigenous peoples’
human rights, including cultural rights and rights to lands,
waters, territories and natural resources, pertaining to gen-
etic resources and traditional knowledge, and that an in-
ternational regime on ABS cannot be in violation of these
rights. Consequently CBD Parties are legally obliged to
guarantee that any international regime recognises and
respects these rights. Specifically, the group stated that
peoples hold sovereign rights to natural resources within
their territories and the CBD Parties are bound to respect
these rights, despite language on state sovereignty and

references to domestic legislation contained within the
CBD.

With regard to the ongoing negotiations on ABS, the
group concluded that the lack of adequate resources for
indigenous peoples to engage in effective participation in
the process was an obstacle to effective outcomes for in-
digenous peoples; emphasised the need to further enhance
indigenous peoples’ participatory rights in CBD meetings;
and concluded that CBD Parties have to respect indig-
enous peoples’ customary legal systems in their delibera-
tions.

The meeting made a number of general and specific
recommendations. The group, inter alia, urged CBD Par-
ties to recognise, respect and protect the rights of indi-
genous peoples in all aspects of the regime, and take into
account and complement the work of other organisations,
such as the work of WIPO in relation to the intellectual
property aspects of ABS and the protection of traditional
knowledge; recognised that in sifu conservation, includ-
ing ABS, when implemented at the community level, will
provide an opportunity for indigenous peoples to choose
whether or not to commercialise their traditional knowl-
edge and genetic resources; invited the UNPFII to trans-
mit the meeting’s report to the CBD Executive Secretary;
invited indigenous peoples to compile case studies about
local and national experiences relevant to the proposed
International Regime on ABS and sui generis protection
of traditional knowledge and make them available to the
CBD Executive Secretary; and invited the UNPFII to pre-
pare a legal analysis on States, peoples and sovereignty
and their relationship, scope and application, to assist CBD
Parties.

Specific recommendations addressed the issues of ef-
fective participation, coordination, capacity building, and
others. The meeting encouraged indigenous peoples’ or-
ganisations, including the International Indigenous Fo-
rum on Biodiversity, to establish an informal, open-ended
indigenous expert group on ABS and Article 8(j) prior to
the fifth meeting of the Working Group on ABS, to ana-
lyse, review and provide input directly into the Working
Groups on 8(j) and on ABS, and to provide advice di-
rectly to the Working Group on ABS, as a useful mecha-
nism to increase cooperation and coordination between
both Working Groups. It also urged the CBD, in line with
UN reform measures, to apply the human rights approach
to development; and urged both the Secretariat of the
UNPFII and the CBD to establish a database of indigenous
experts who can assist indigenous peoples in capacity
building concerning the environment, the CBD, and spe-
cific areas such as the protection of traditional knowledge
and ABS.

Notes

1 Decision VIII/4 C, available at: http://www.biodiv.org/decisions/default.aspx?
m=COP-08&id=11016&1g=0.

2 On the basis of the official report of the meeting (UNEP/CBD/WG-ABS/5/
2), available at: http://www.biodiv.org/doc/meetings/abs/abswg-05/official/abswg-
05-02-en.doc.

3 On the basis of the official report of the meeting (E/C.19/2007), available at:
http://www.un.org/esa/socdev/unpfii/documents/workshop_CBDABS_final
report_en.doc. Other documents are available at: http://www.un.org/esa/socdev/
unpfii/en/workshopCBDABS .html. %
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Cartagena Protocol

Working Group Discusses Options for an Instrument on
Liability and Redress

by Elsa Tsioumani”

The third meeting of the Open-ended Ad Hoc Work-
ing Group of Legal and Technical Experts on Liability
and Redress in the context of the Cartagena Protocol on
Biosafety was held from 19-23 February 2007, in Mon-
treal, Canada.! The Working Group focused its delibera-
tions on a working draft prepared by its Co-Chairs René
Lefeber (the Netherlands) and Jimena Nieto (Colombia)
synthesising proposed operational texts addressing: chan-
nelling of liability, limitations of liability, mechanisms for
financial security, settlement of claims, standing/right to
bring claims, non-Parties, complementary capacity-build-
ing measures, and choice of instrument. The meeting con-
cluded the information-gathering stage of the group’s
work, finalising the analysis of the options and elements
of a regime on liability and redress. Having produced a
structure synthesising proposed options and elements, and

DECCINVESHCRETAR

L-R: Co-Chairs Rene Lefeber, the Netherlands; and Jimena Nieto, Colombia with Ahmed Djoghlaf, CBD Executive Secretary

providing the necessary background for the formulation
of national and regional positions, the meeting has set the
groundwork for negotiations to begin at the fourth session
of the Working Group, to be held in October 2007. The
fourth and fifth sessions will be critical, if the Working
Group is to fulfil its mandate and conclude its work in
time for the fourth meeting of the Parties to the Protocol,
to be held in May 2008.

Background

The Cartagena Protocol on Biosafety to the Conven-
tion on Biological Diversity (CBD) addresses the safe
transfer, handling and use of living modified organisms

*  Researcher, Democritus University of Thrace; Lawyer, Thessaloniki, Greece;
regular contributor to EPL.

(LMOs) that may have an adverse effect on biodiversity,
taking into account human health, with a specific focus
on transboundary movements. The Protocol creates an
advance informed agreement procedure, whereby an ex-
porter wishing to export certain categories of LMOs to a
country for the first time must notify the Party of import
in advance and provide certain information relating to the
LMO. The Party of import then has the opportunity to
examine the information provided and may decide to ac-
cept or reject the import, or attach conditions to it on the
basis of a risk assessment. The Protocol incorporates
mechanisms for risk assessment and risk management, as
well as the precautionary approach; establishes a Biosafety
Clearing-House to facilitate information exchange; and
contains provisions on capacity building and financial re-
sources. It entered into force on 11 September 2003, and
currently has 140 Par-
ties. However, the main
producers and exporters
of LMOs have not rati-
fied it.

Article 27 of the Pro-
tocol requires the Confer-
ence of the Parties serv-
ing as the meeting of the
Parties to the Protocol
(COP/MOP) to adopt, at
its first meeting, a process
with respect to the appro-
priate elaboration of inter-
national rules and proce-
dures in the field of liabil-
ity and redress for dam-
age resulting from trans-
boundary movements of LMOs. The provision further notes
that the COP/MOP “‘shall endeavour to complete this proc-
ess within four years.” COP/MOP-4 in 2008 marks the end
of the deadline.

Accordingly, COP/MOP-1 established an Open-ended
Ad Hoc Working Group of Legal and Technical Experts
on Liability and Redress to carry out the process pursuant
to Article 27 of the Protocol, with the mandate to: review
information relating to liability and redress for damage
resulting from transboundary movements of LMOs; ana-
lyse general issues relating to the potential and/or actual
damage scenarios of concern; and elaborate options for
elements of rules and procedures on liability and redress.>

Atits first meeting (May 2005), participants heard pres-
entations on scientific analysis and risk assessment, state
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responsibility and international liability, and expanded
options, approaches and issues for further consideration
in elaborating international rules and procedures on liabil-
ity and redress. At its second meeting (February 2006),
the Working Group considered submissions of proposed
operational texts and views on approaches, options and
issues pertaining to liability and redress, as synthesised in
a Co-Chairs’ working draft, focusing particularly on scope
of damage, damage and causation (sections I to III of the
working draft). The group further developed an indicative
list of criteria for the assessment of the effectiveness of
any rules and procedures referred to under Article 27 of
the Protocol, on the understanding that it had not been
negotiated and was non-exhaustive. It also requested sub-
mission of further views on channelling of liability, limita-
tions of liability, mechanisms for financial security, settle-
ment of claims, standing/right to bring claims, non-Parties,
complementary capacity-building measures, and choice of
instrument (sections I'V to XI of the working draft), which
the Co-Chairs would synthesise for consideration at the third
meeting of the Working Group.

The COP/MOP, at its third meeting (March 2006),
decided that the Working Group would hold three further
meetings before COP/MOP-4, in order for it to complete
its work on time.

Review of Information Relating to Liability
and Redress

The Working Group reviewed a number of documents
prepared by the Secretariat on recent developments in inter-
national law relating to liability and redress, including on:
the status of international environment-related third party
liability instruments,* experience of other international
instruments and forums as regards damage suffered in ar-
eas beyond national jurisdiction,” CBD documents relat-
ing to the application of tools for valuation of biodiversity
and biodiversity resources and functions,® and financial
security to cover liability resulting from transboundary
movements of LMQs.” The group also heard presentations
on: tools for the valuation of biodiversity and biodiversity
resources and functions, by a representative of the CBD
Secretariat; financial security to cover liability resulting
from transboundary movements of LMOs, by Christopher
Bryce, Marsh Ltd.; and the private international law analy-
sis of cross-border environmental damage, by Christopher
Bernasconi, Hague Conference on Private International
Law.

Elaboration of Options for Elements of
Rules and Procedures: a Brief Overview of
Discussions

The group focused its deliberations on the above-
mentioned synthesis (prepared by the Co-Chairs). It pro-
vided a basis for a rich discussion, in the form of proposed
operational texts on approaches, options and issues address-
ing: channelling of liability, role of Parties of import and
export and standard of liability; liability limitations; mecha-
nisms of financial security; settlement of claims; standing/
right to bring claims; non-Parties; complementary capacity-
building measures, and choice of instrument.®

Discussion on possible approaches to channelling of
liability focused on existing options: state responsibility
(for internationally wrongful acts); state liability (for acts
not prohibited by international law); civil liability; and
administrative approaches.

Co-Chair Lefeber drew attention to Resolution 61/36
of the UN General Assembly and the Principles on Allo-
cation of Loss in the Case of Transboundary Harm Aris-
ing out of Hazardous Activities,” in particular Principle 7
on development of specific international regimes,'® and
suggested that this resolution guide the group’s work. The
Working Group agreed that there was no need for special
rules on state responsibility, explicitly noting however that
the rules being developed were without prejudice to the
rules of general international law with respect to state res-
ponsibility. A number of participants suggested that pri-
mary liability needed to be with the operator, which, as
reminded by Co-Chair Lefeber, was the approach taken
in principle 4 of Resolution 61/36."" Some expressed in-
terest in combining primary liability of the operator with
residual state liability, while others highlighted civil lia-
bility of the operator. Co-Chair Lefeber asked the group
to consider reserving civil liability for cases of traditional
damage, if it were decided to cover such damage in the
rules and procedures under development, while using an
administrative approach in cases of environmental dam-
age and damage to biodiversity. The option of primary
state responsibility, removed from the working draft at
the second meeting of the Working Group, was re-intro-
duced following a submission by Ethiopia on the subject
and because of the absence of its representative during
the second meeting.

The item on liability limitation covered both financial
and time limits to liability. As noted by Co-Chair Lefeber,
financial limits are usually connected to strict liability re-
gimes, while time limits are common in most jurisdictions.
Discussion focused on time limits, with the EU suggesting
introducing absolute and relative time limits: the shorter rela-
tive time limit would be connected to the time that the claim-
ant knew or ought to have known of the damage and the
person responsible for it, while the longer absolute time limit
should be connected to the incident causing the damage or
to the end of it, in the case of a continuous event.

Under the item of mechanism of financial security, the
Working Group addressed the issues of coverage of lia-
bility as a primary compensation scheme, and supplemen-
tary collective compensation arrangements, which would
ensure that victims are compensated for the damage suf-
fered in cases of absence of coverage. Participants dis-
cussed the standard of liability, focusing on the two main
options of fault-based and strict liability, as well as on
exemptions to strict liability. Participants also addressed
the two main options for channelling liability: based on a
causal link; or to certain persons, including the developer,
the producer, the notifier, the exporter, the importer, the
carrier and/or the supplier. Finally, participants discussed
the options of compulsory or voluntary financial security,
namely insurance.

Co-Chair Lefeber explained that, while provisions for
primary responsibility of the operator would be in accord-
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ance with the polluter-pays principle, the objective of sup-
plementary collective compensation arrangements would
be to ensure that victims are compensated and the envi-
ronment is restored, especially in cases where: insurance
is not compulsory and the operator goes bankrupt; exemp-
tions apply; or the person causing the damage cannot be
identified. Discussion focused on the options for a fund
financed by contributions from the biotechnology indus-
try to be made either in advance or after the occurrence of
the damage.

Regarding the issue of settlement of claims, discus-
sion focused on four options identified, namely: inter-state
procedures; civil procedures; administrative procedures;
and a special tribunal. The EC suggested that civil proce-
dures should be provided at the domestic level and pri-
vate international law rules should apply as appropriate,
and said that the Permanent Court of Arbitration and its
optional rules for arbitration of disputes relating to natu-
ral resources and/or the environment could be used in spe-
cial cases where a large number of victims are affected.

With regard to the issue of standing/right to bring
claims, Co-Chair Lefeber suggested further consideration
to determine those who would be entitled to bring claims,
particularly in relation to damage to the environment and
to biodiversity. Discussion on the item involved mainly
the distinction between inter-state and civil procedures:
for instance, the EC proposed a combination of civil and
administrative approaches, with the affected persons bring-
ing claims under civil and administrative law, competent
authorities acting on behalf of the environment, and civil
society having the right to request the authorities to take
action; Malaysia quoted the provisions of the Aarhus Con-
vention; while India supported inter-state procedures and
emphasised civil society’s role in civil litigation.

With regard to the issue of non-Parties, Co-Chair
Lefeber reminded participants that it is not possible to
impose obligation on non-Parties. Participants discussed
how the Biosafety Protocol rules could apply to non-
Parties, with some pointing to bilateral arrangements and
others highlighting application of domestic legislation im-
plementing the Protocol.

The item of complementary capacity-building meas-
ures could relate to either measures adopted under Article
22 of the Biosafety Protocol or to specific complementary
measures based on national needs and priorities. Follow-
ing a proposal by Greenpeace International, participants
agreed to request the Secretariat to make available through
the Biosafety Clearing-House information on national rules
and procedures on liability and redress for damage result-
ing from the transboundary movement of LMOs, reports
of judgments addressing that damage, and relevant inter-
national rules and procedures. The Secretariat could then
maintain a database of legislation, relevant case law and
incidents of contamination and liability or potential liabil-
ity, and make it available on an ongoing basis.

As expected, the issue of choice of instrument resulted
in heated debates and revealed the divergence of views
between those who supported a legally binding or a non-
binding instrument. The EU proposed a two-stage ap-
proach, whereby the COP/MOP would adopt a non-

binding instrument, would evaluate its effects and then
consider the development of a legally binding instrument.
On the other hand, developing countries and Norway
called for a binding instrument, while Canada and Japan
favoured the flexibility of a non-binding one. Further-
more, in considering this item, the Working Group ad-
dressed a Co-Chairs’ text of a blueprint for a COP/MOP
decision, attempting to incorporate all discussed elements
without prejudicing any future approaches. The blueprint
was commended by several participants.

Decision and Outcome

In preparation for the fourth meeting of the Working
Group, the Secretariat was requested to gather and make
available information on recent developments in interna-
tional law relating to liability and redress, including the
status of international environment-related liability instru-
ments; and supplementary collective compensation ar-
rangements in international environment-related liability
instruments.

Parties, other governments, relevant international or-
ganisations and stakeholders were invited to submit fur-
ther views, preferably in the form of proposals for opera-
tional text, for a working draft to be produced and used at
the Working Group’s fourth meeting. Finally, as a result
of a suggestion by Greenpeace International the Secre-
tariat was requested to make available through the Bio-
safety Clearing-House any information submitted to it, on
existing national rules and procedures in the field of lia-
bility and redress for damage resulting from the trans-
boundary movement of LMOs, reports of judgements ad-
dressing that damage, and relevant international rules and
procedures.

Annexed to the report of the meeting are the blueprint
for a proposed COP/MOP decision (annex I) and a re-
vised synthesis of proposed operational texts (annex II).

The blueprint contains optional components of a deci-
sion, as well as a matrix setting out elements for a binding or
non-binding annex to a COP/MOP decision on liability and
redress. The optional components of a decision include:
preambular paragraphs; and operative paragraphs on the
adoption of international rules and procedures on liability
and redress, institutional arrangements, complementary
capacity-building measures, provisional arrangements, and
review of the decision. The matrix contains columns on
different forms of liability (state responsibility, state lia-
bility, civil liability and administrative approaches), cross-
referenced with sections on scope, damage, primary com-
pensation scheme, supplementary compensation scheme,
and settlement of claims. It is noted that the blueprint does
not prejudge the outcome of the discussion on the choice
of instrument; and that it covers all approaches and op-
tions as set out in the sections of the synthesis, including
with respect to private international law.

The synthesis contains eight sections: Possible Ap-
proaches to Liability and Redress (section I); Scope (sec-
tion II); Damage (section III); Primary Compensation
Scheme (section IV); Supplementary Compensation
Scheme (section V); Settlement of Claims (section VI);
Complementary Capacity Building Measures (section
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VII); and Choice of Instrument (section VIII). Each sec-
tion contains different options for the overall structure of
aregime on liability, as well as operational text.

Section I on possible approaches to liability and re-
dress includes sub-sections on:

 state responsibility (for internationally wrongful acts,
including breach of obligations of the Protocol), with
several options for operational text;

» state liability (for acts that are not prohibited by inter-
national law, including cases where a State Party is in
full compliance with its obligations of the Protocol),
with options on primary and no State liability, as well
as residual State liability in combination with primary
liability of the operator;

* civil liability (harmonisation of rules and procedures),
with operational text noting that civil liability is approp-
riate for traditional damage, i.e. damage to persons,
goods and economic interests; and

* administrative approaches based on allocation of costs
of response and restoration measures.

Section II on scope includes sub-sections on functional
scope, limitation in time, limitation to the authorisation at
the time of the import of the LMO, determination of the
point of the import and export of the LMO and non-Par-
ties. Each sub-section includes several options for opera-
tional text.

Section III on damage includes sub-sections on defi-
nition of damage, damage to conservation and sustain-
able use of biological diversity or its components, valu-
ation of damage to conservation of biological diversity/
environment, special measures in case of damage to cen-
tres of origin and centres of genetic diversity to be deter-
mined, valuation of damage to sustainable use of biologi-
cal diversity, human health, socio-economic damage and
traditional damage and causation. Each sub-section in-
cludes several options for operational text.

Section IV on the primary compensation scheme in-
cludes sub-sections with several options for operational
text on:

» possible factors to determine the standard of liability
and the identification of the liable person, including
the type of damage, places where damage occurs, de-
gree of risk involved in a specific type of LMO as iden-
tified in risk assessment, unexpected adverse effects,
and operational control of the LMO;

» standard and channelling of liability, addressing op-
tions on fault-based liability, strict liability, primary
state liability, civil liability and administrative ap-
proaches;

e exemptions to or mitigation of strict liability;

* provision of interim relief;

* recourse against third party by the person who is li-
able on the basis of strict liability;

* joint and several liability or apportionment of liability;

* limitation of liability; and

* coverage of liability.

Section V on the supplementary compensation scheme
explains that such a scheme would provide additional tiers

of liability in situations where the primary liable person
cannot be identified, the primary liable person escapes li-
ability on the basis of a defence, a time limit has expired;
a financial limit has been reached, financial securities of
the primary liable person are not sufficient to cover li-
abilities or the provision of interim relief is required. Sub-
sections with options for operational text address residual
state liability, and supplementary collective compensation
arrangements.

Section VI on settlement of claims includes options
for operational text, under sub-sections on inter-state pro-
cedures (including settlement of disputes under CBD Ar-
ticle 27); civil procedures, including jurisdiction of courts
or arbitral tribunals, determination of the applicable law,
and recognition and enforcement of judgments or arbitral
awards; administrative procedures; special tribunal, e.g.
the Permanent Court of Arbitration and its optional rules
for arbitration of disputes relating to natural resources and/
or the environment; and standing/right to bring claims.

Finally, Section VII includes texts on complementary
capacity-building measures, while Section VIII addresses
the choice of instrument, including options for one or more
legally binding instruments; one or more non-binding in-
struments; a two-stage approach (initially to develop one
or more non-binding instruments, evaluate their effects
and then consider to develop one or more legally binding
instruments); a mixed approach (combination of legally
binding and non-binding instruments); and no instrument.

Notes

1 This report is based on the official report of the meeting (UNEP/CBD/BS/
WG-L&R/3/3), available at: http://www.biodiv.org/doc/meetings/bs/bswglr-03/of-
ficial/bswglr-03-03-en.pdf as well as the Earth Negotiations Bulletin Vol. 9 No.
370, available at: http://www.iisd.ca/download/pdf/enb09370e.pdf.

2 Decision BS-1/8.

Decision BS-III/12.

UNEP/CBD/BS/WG-L&R/3/INF/2.

UNEP/CBD/BS/WG-L&R/3/INF/3.

UNEP/CBD/BS/WG-L&R/3/INF/4.

UNEP/CBD/BS/WG-L&R/3/INF/5.

UNEP/CBD/BS/WG-L&R/3/2.

See page 272, the Principles are included in the Selected Documents section
of this issue on page 357.

10 The text of resolution 61/36 is available at: http://www.un.org/Depts/dhl/
resguide/r61.htm. Principle 7 reads: 1. Where, in respect of particular categories of
hazardous activities, specific global, regional or bilateral agreements would pro-
vide effective arrangements concerning compensation, response measures and inter-
national and domestic remedies, all efforts should be made to conclude such spe-
cific agreements. 2. Such agreements should, as appropriate, include arrangements
for industry and/or State funds to provide supplementary compensation in the event
that the financial resources of the operator, including financial security measures,
are insufficient to cover the damage suffered as a result of an incident. Any such
funds may be designed to supplement or replace national industry-based funds.
11 Principle 4 reads: 1. Each State should take all necessary measures to en-
sure that prompt and adequate compensation is available for victims of trans-
boundary damage caused by hazardous activities located within its territory or
otherwise under its jurisdiction or control. 2. These measures should include the
imposition of liability on the operator or, where appropriate, other person or
entity. Such liability should not require proof of fault. Any conditions, limita-
tions or exceptions to such liability shall be consistent with draft principle 3. 3.
These measures should also include the requirement on the operator or, where
appropriate, other person or entity, to establish and maintain financial security
such as insurance, bonds or other financial guarantees to cover claims of com-
pensation. 4. In appropriate cases, these measures should include the require-
ment for the establishment of industry-wide funds at the national level. 5. In the
event that the measures under the preceding paragraphs are insufficient to pro-
vide adequate compensation, the State of origin should also ensure that addi-
tional financial resources are made available. %
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CSD-15 Concludes with No Final Outcome Adopted

by Elsa Tsioumani”

The fifteenth session of the UN Commission on Sus-
tainable Development (CSD-15) was held from 30 April—
11 May 2007, at the UN Headquarters, in New York."' It
focused on four thematic areas: energy for sustainable
development, industrial development, air pollution and
atmosphere, and climate change. The meeting included
regional perspectives and interactive discussions with
Major Groups on the above thematic areas; a high-level
segment, held from 6-11 May, with sessions on “Turning
commitments into action: working together in partnership”,
roundtables on the thematic issues, and ministerial dia-
logues with UN agencies and Major Groups; negotiations
on a main outcome document; as well as a Partnerships
Fair, Learning Center and many side events.

Negotiations on a main outcome document began on
3 May, on the basis of a draft text prepared by CSD-15
Chair Abdullah bin Hamad Al-Attiyah (Qatar). The Chair’s
draft contained a preamble and sections on the four the-
matic areas, as well as a section on inter-linkages and cross-
cutting issues. The intention of negotiators was to iden-
tify policy decisions on practical measures and options to
expedite the implementation of commitments on the above
thematic areas. However, despite extensive discussions
in formal and informal open and closed meetings, a number
of issues in the text with regard to energy and climate
change remained unresolved. By the end of the last day of
the meeting, in search for a solution, Chair Al-Attiyah
presented a compromise document to be adopted as a pack-
age. Following consultations, the Group of 77 and China,
the USA, Canada and Mexico accepted the compromise
document, but the EU and Switzerland rejected it on the
basis that it did not address the challenges in the thematic
areas, meet world expectations or add value. Consequently,
CSD-15 closed with no adopted outcome document and a
Chair’s Summary of the meeting would be issued the fol-
lowing week.?

With regard to energy, main points of disagreement
during the negotiations included: an EU proposal on time-
bound targets for a significant increase in the share of re-
newable energy sources, energy efficiency and access;
another EU suggestion on a review mechanism or arrange-
ment for energy for sustainable development; and text on
nuclear energy. These issues remained unresolved. Dele-
gates also disagreed on the respective roles for fossil fuels
and renewable energy sources, as well as the inclusion of
nuclear power in the energy mix.

With regard to air pollution and atmosphere, the main
contentious issue concerned pollution from aviation and
maritime sources, with the EU suggesting that relevant

* Researcher, Democritus University of Thrace; Lawyer, Thessaloniki, Greece;
and regular contributor to EPL.

measures should be taken not only through the Interna-
tional Maritime Organisation (IMO) and the International
Civil Aviation Organisation (ICAO) but also through other
relevant international frameworks, and supporting the es-
tablishment of voluntary guidelines for the aviation and
maritime sectors. The issue remained unresolved.

With regard to climate change, lengthy discussions
were held on a number of issues, including post-2012 com-
mitments, the findings of the Intergovernmental Panel on
Climate Change, use of market-based mechanisms, and
carbon capture and storage technology. These issues were
agreed upon, but references to the principle of common
but differentiated responsibilities, and technical and finan-
cial assistance to developing countries remained unre-
solved.

The Chair’s compromise text, presented during the
closing plenary, included 34 paragraphs under five sec-
tions, — on each of the thematic areas, as well as on inter-
linkages and cross-cutting issues.

On energy, the compromise text noted that fossil fuels
“will continue to play an important role in the energy sup-

Ending CSD-15 without consensus

Beginning after interpreters had finished their work for the day,
the deliberations on the final report recessed several times for con-
sultations.

Speaking in the name of 27 States, Germany stated that they had
nothing against the draft except its failure to address key issues, its
repetition of previous statements, its lack of innovation and failure to
promote action. Mexico agreed that the document was not sufficient,
but would support the document. Canada welcomed the document as
“a good summary”, (praise to the Chair) but not enough. The US
said in essence, “Thank you very much, it’s a good text, but serious
implementation is still needed.” Switzerland felt the document had
no added value and in some cases slid back from previous positions.
It also felt that adoption of this paper would weaken the CSD on this
issue.

The draft decision of the CSD, although not adopted, will be
published as the Chairman’s Summary of CSD-15. (WEB)

ply in the decades to come”. It referred to targets on in-
creasing access to energy, energy efficiency and the share
of renewable energy, but in the context of recognising the
roles of voluntary targets, and making greater use of them,
“as appropriate”. There was no mention of time-bound
targets, or any reference to a review mechanism or ar-
rangement, nor to nuclear power.

On industrial development, the compromise text em-
phasised the central role industrial development plays in
poverty alleviation and the achievement of internation-
ally agreed development goals. It further called for, as
appropriate: national policy frameworks for industrial de-
velopment and diversification, private sector investment
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and enhanced domestic environmental governance; and
promoting sustainable patterns of consumption and pro-
duction by all countries with developed countries taking
the lead.

On air pollution and atmosphere, the compromise text
contained a paragraph on promoting the establishment of

Preparing CSD 16

In CSD-16’s first meeting, the Commission was called on to
elect its Chair and Bureau. Procedurally, it was the African Group’s
turn to propose the chair. Their proposal of the environment minister
from Zimbabwe was politically controversial because of Zimbabwe’s
record in relevant issues. The European Union requested a secret
ballot for this reason. The election results: 26 in favour, 21 opposed
and three abstentions. Afterwards, the EU, Canada, Australia and
New Zealand, as well as Switzerland expressed the hope that this
decision would not negatively impact Africa’s role, nor the work or
credibility of CSD.

Pakistan, as Chair of the Group of 77 plus China, asked that
more time be given to larger groups in the procedural planning for
CSD-16. In the same meeting, however, both Pakistan and the US
asked that CSD-16 have only 10 days for its deliberations (5—-16 May
2008), in which it will review, monitor and follow-up the implemen-
tation of CSD-13 decisions on water, sanitation and their inter-link-
ages (rural development, land, drought and desertification). (WEB)

country and regional air quality standards and norms, tak-
ing into account World Health Organisation guidelines,
as appropriate, and no reference to addressing aviation
and maritime pollution through the IMO and ICAQ, or
other relevant international frameworks.

ICJ

On climate change, the compromise text characterised
climate change as a “global sustainable development chal-
lenge” and called for urgent attention and further action
by the international community, in accordance with the
UN Framework Convention on Climate Change
(UNFCCQ). It also identified social and economic devel-
opment and poverty eradication as the overriding priori-
ties for developing countries. It urged states to take act-
ions to, inter alia: meet commitments and obligations un-
der the UNFCCC in accordance with all UNFCCC princi-
ples; continue to support developing countries including
through technical and financial assistance; and recognise
and support efforts taken by developing countries to re-
duce their greenhouse gas emissions.

The inter-linkages and cross-cutting issues section
called for: an integrated approach to the four thematic
issues; addressing the three pillars of sustainable devel-
opment in a balanced way; increasing access to finance
for developing countries to implement the Johannesburg
Plan of Implementation, including increased official de-
velopment assistance; simplifying the rules and reporting
procedures for multilateral funding mechanisms; and main-
streaming gender issues.

Notes

1 This note is based on Earth Negotiations Bulletin vol. 5 no. 254, available at:
http://www.iisd.ca/vol05/enb05254¢.html

2 Asof May 15 (publisher’s deadline), the Chair’s Summary was not yet avai’l—
able. )

Pulpmills Dispute: Provisional Measures Not Justified

On 23 January 2007, the International Court of Justice
(ICJ) gave its decision on the request for the indication of
provisional measures submitted by Uruguay in the case
concerning Pulp Mills on the River Uruguay (Argentina
v. Uruguay).

In its Order, the Court found, by 14 votes to one, that
“the circumstances, as they now present themselves to the
Court, are not such as to require the exercise of its power
under Article 41 of the Statute to indicate provisional meas-
ures”.

Introduction

On 4 May 2006, Argentina filed in the Registry of the
Court an Application instituting proceedings against Uru-
guay concerning alleged violations by Uruguay of obliga-
tions incumbent upon it under the Statute of the River
Uruguay, a treaty signed by the two States in 1975. (For
the background to this case, environmental considerations,
and an analysis of the Court’s Order, see Environmental
Policy and Law, Vol. 36 (2006) No. 5, at page 203).

Argentina charged that Uruguay had unilaterally au-
thorised the construction of two pulp mills on the River

Uruguay without complying with the obligatory prior noti-
fication and consultation procedure. Argentina maintained
that these mills jeopardised conservation of the environ-
ment of the river and areas affected by it.

Argentina founded the jurisdiction of its claim on Ar-
ticle 60, paragraph 1, of the 1975 Statute, which provides
that any dispute concerning the interpretation or applica-
tion of the Statute, which cannot be settled by direct nego-
tiations, may be submitted by either party to the Court.

A first judicial outcome was reached on 13 July 2006.
The Court found, by 14 votes to one, that the circumstances
as they then presented themselves to the Court, were not
such as to require the exercise of its power under Article
41 of the Statute to indicate provisional measures.

On 29 November 2006, Uruguay submitted its own
request to the Court for the indication of provisional meas-
ures on the grounds that, since 20 November 2006, organ-
ised groups of Argentine citizens had blockaded a vital
international bridge over the Uruguay River, that this ac-
tion was causing it enormous economic damage and that
Argentina had taken no steps to put an end to the block-
ade. Uruguay also requested the Court to order Argentina
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to take “all reasonable and appropriate steps...to prevent
or end the interruption or transit” between the two coun-
tries; and to abstain from any measure that might “aggra-
vate, extend or make more difficult the settlement of this
dispute” and to abstain from “any other measure, that might
prejudice the rights of Uruguay in dispute before the
Court”.

Decision

The Court noted that, at the public hearings held from
18-19 December 2006, Argentina had challenged the juris-
diction of the Court to indicate the provisional measures
requested by Uruguay.

It argued, inter alia, that those measures had “no link
with the Statute of the River Uruguay, the only interna-
tional instrument serving as a basis for the Court’s juris-
diction in the case, nor with Argentina’s Application by
which the case was brought before the Court.”

According to Argentina, the real purpose of Uruguay’s
request was the removal of the roadblocks, and that none
of the rights potentially affected by these hindrances (the
right to freedom of transport and to freedom of commerce
between the two States) were governed by the Statute of
the River Uruguay.

Uruguay maintained that the blocking of international
roads and bridges was a matter “directly, intimately and
indissociably related to the subject-matter of the case be-
fore the Court” and that the Court “most certainly had
jurisdiction” in this dispute.

The Court noted, that in order to indicate measures it
had to satisfy itself that prima facie a basis existed on which
its jurisdiction might be founded, whether the request was
made by the applicant (Argentina) or by the respondent
(Uruguay) in the proceedings, on the merits of the case. It
recalled that, in its Order of 13 July 2006, it concluded
that it had such prima facie jurisdiction.

The Court recalled that its power to indicate provi-
sional measures had as its object to preserve the respec-
tive rights of each party to the proceedings pending the
final decision, providing that an urgent necessity existed
to prevent irreparable prejudice to the disputed rights.

The Court then considered the first provisional meas-
ures requested by Uruguay related to the roadblocks — those
which Uruguay contended were aimed at compelling a
halt to the construction of the Botnia plant. The Court noted
that “notwithstanding the blockades, the construction of
the plant had progressed significantly since the Summer
of 2006 and that work continued”. It stated that it was not
convinced “that the blockades risk prejudicing irrepara-
bly the rights which Uruguay claims from the 1975 Stat-
ute” and added that Uruguay had not shown that, were
there such a risk, it would be imminent. The Court there-
fore found that the circumstances of the case “were not
such as to require the indication of the first provisional
measure requested by Uruguay”.

Concerning the other two provisional measures sought
by Uruguay, the Court recalled that, although it had on
several occasions in past cases indicated provisional meas-
ures directing the parties “not to take any actions which
could aggravate or extend the dispute or render its settle-

ment more difficult”, in such cases it had always indi-
cated other provisional measures as well.

In conclusion, the Court did not find that there was an
imminent risk of irreparable prejudice to the rights of Uru-
guay in the dispute caused by the blockades linking the two
States. It therefore considered that the blockades themselves
did not justify the indication of the last two provisional meas-
ures requested by Uruguay, in the absence of the conditions
for the Court to indicate the first provisional measure.

The Court renewed its appeal to the Parties made in its
order of 13 July 2006, “to fulfil their obligations under

Spain Facilitates Dialogue

In a bid to unlock the bitter legal and political battle over the
US$1.2bn pulp mills, talks were sponsored in Madrid by King Juan
Carlos from 18-19 April 2007.

Following the meeting, representatives of both countries signed
the Declaration of Madrid, which summarises the conflict and com-
mits both sides to act with an open agenda spirit and no pre-condi-
tions.

The Madrid Declaration basically states that both sides are will-
ing to reach a final agreement, with Uruguay possibly admitting it did
not comply with all the 1975 shared management agreement steps,
and Argentina considering that perhaps it is too late for relocation.
Both sides also agreed that none of the information from the open and
frank dialogue could be used in the pending demands before the Inter-
national Court of Justice or in the Mercosur Disputes tribunal.

The four detailed points of the Declaration refer to:

* the Botnia-Orion project including its localisation and other rel-
evant questions;

* circulation on routes and bridges linking both countries;

* the enforcement of the River Uruguay Statute and the environ-
mental protection of the River Uruguay; and

» the promotion of sustainable development in its areas of influ-
ence.

Before signing the Declaration, both sides contacted their Presi-
dents, with the support of Ambassador Yanez Barnuevo (Spain’s Am-
bassador to the United Nations) who drafted and helped with the word-
ing of the very political and diplomatic statement, which also includes
provisions for regular technical meetings.

The dialogue process will evolve at two levels, the participation
of technical delegations that will advance in the different areas identi-
fied, and when needed “with the presence and conduction” of staff
with political responsibilities.

The next meeting, at technical level, is scheduled for late May
2007, probably in New York. Both sides said that they were optimistic
that an agreement could ultimately be achieved.

In a statement following the Madrid meeting, the Brazilian gov-
ernment expressed “satisfaction of the results of the meeting”, the first
time that Brazil has publicly made an official statement on the almost
two—year-long dispute. It stated it was pleased with “the reestablish-
ment of direct dialogue between both countries in an atmosphere of
mutual respect, sincerely and cordially, in the understanding that this
step significantly contributes to the strengthening of Mercosur and
South American integration”.

Observers were surprised at Brazil’s passive attitude during the
months’ long dispute and its implicit siding with Argentina by pre-
venting Uruguay on several occasions from taking the case to Mercosur.

Uruguay had wanted Mercosur to intervene and put an end to the
pickets of environmentalists and Argentine residents from Guale-
guaychu, the town across from where the plant is under construction,
thus preventing the free flow of people and goods as stated in
Mercosur’s founding charter. Brazil contended that the dispute was a
bilateral issue between Argentina and Uruguay and thus outside of the
Mercosur agenda.

international law...to implement in good faith the consul-
tation and cooperation procedures provided for by the 1975
Statute [and] to refrain from any actions which might
render more difficult the resolution of the present dispute”.
It noted that this decision left unaffected the right of Uru-
guay to submit in the future a fresh request for the indica-
tion of provisional measures under Article 75, paragraph
3, of the Rules of Court, based on new facts. (MJ) %
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