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Convention on the Protection of
Underwater Cultural Heritage*

by Tullio Scovazzi**

Ed. Note: This Convention created an unusual debate
during the 56th session of the UN General Assembly (see
page 184). The author participated in the negotiations.

1. The 2001 Convention

On 2 November 2001, the UNESCO Genera Confer-
ence adopted the Convention on the Protection of the Un-
derwater Cultural Heritage (hereinafter: the CPUCH).! It
will apply to “all traces of human existence having a cul-
tural, historical or archaeological character which have
been partially or totally under water, periodically or con-
tinuously, for at least 100 years’ (Art. 1, para. 1, a).

The CPUCH, which is the outcome of a long-lasting
negotiation, was adopted by vote (87 States in favour, 4
against? and 15 abstentions).® The lack of consensus at
the moment of its adoption should not be seen as an ir-
reparable flaw. Not only did the great majority of devel-
oping countriesvotein favour, but also several theindus-
trialized countries were satisfied with the final outcome
of the negotiations.*

To explain the merit of the CPUCH, a basic consid-
eration must be made. Every attempt to ensure an effec-
tive protection of underwater cultural heritage at sea® has
inevitably to face the unexpected obstacle of Art. 303 of
the 1982 United Nations Convention on the Law of the
Sea (hereinafter: the UNCLOS). Thisprovisionisnot only
incomplete, but also counterproductive. It can be under-
stood in asensethat underminesthe very objective of pro-
tecting the underwater cultural heritage.

2. The Regime of the United Nations
Convention on the Law of the Sea

The critical remarks addressed to Art. 303 of the
UNCLOS need some elaboration. The broad outline of
the present regimeis as follows:
a) First, Art. 303, para. 1, establishesageneral obligation
of protection and cooperation with regard to archaeol ogi-
cal and historical objects, wherever at seathey arefound:

“ States have the duty to protect objects of an archaeological and

historical nature found at seaand shall co-operate for this purpose”.
b) Second, para. 2 of Art. 303 specifically relates to ar-
chaeological and historical objects|ocated within the 24-
mile zone set forth by Art. 33 of UNCLOS (the contigu-
ous zone):®

“In order to control traffic in such objects, the coastal State may, in

applying Article 33, presume that their removal from the sea-bed in

the zonereferred to in that article without its approva would result
in an infringement within its territory or territorial sea of the laws

*  This article is written within the framework of a research project on “The
Underwater Cultural Heritage”, financed by “Consiglio Nazionale delle Ricerche”
(the Italian Council for Research).

(See also articles on pages 149 and 184.)
**  Professor of International Law, Faculty of Law, University of Milano-Bicocca,
Milan, Italy. E-mail address: tullio.scovazzi @unimib.it.

and regulations referred to in that article” [= customs, fiscal, immi-
gration or sanitary laws and regulations].

Art. 303, para. 2 does giverights to the coastal State.
But the content of these rightsis far from being clear, as
thewording of the provision gets entangled in mysterious
complications. If literally understood, para. 2 suggeststhat
the removal of archaeological and historical objects lo-
cated in the contiguous zone can determine aviolation of
national provisionsrelating to, inter alia, sanitary matters
and immigration. Besides, the coastal State, whichisem-
powered to prevent and sanction the removal of the ob-
jectsin question, isapparently defencelessif they, instead
of being removed, are smply destroyed in the very place
where they have been found.” All these textual complica
tions are probably due to the desire to avoid any text that
might give rise to the impression of some kind of coastal
State jurisdiction beyond the 12-mile limit of the territo-
rial sea(horror jurisdictionis). But the spectre of clandes-
tineimmigrants and infectious patients does not seem the
ideal way to render the idea that the coastal State can es-
tablish a 24-mile archaeological zone where it can apply
its legidation for the aim of protecting the relevant ob-
jects. Indeed, a number of countries have already created
such a zone.
¢) Third (and worse), thereisno clarificationin UNCLOS
about the rules applying to archaeological and historical
objects found on the continental shelf or in the exclusive
economic zone, that is the space located between the 12-
mile limit (or the 24-mile limit if an archaeological zone
has been established) and the beginning of the sea-bed
and ocean floor included in the Area® It is however clear
that the rights of the coastal State on the continental shelf
are limited to the exploration and exploitation of the rel-
evant “natural resources’, as explicitly stated in Art. 77,
para. 1, UNCLOS, and cannot be easily extended to man-
made obj ects, such as the underwater cultural heritage.

This legal vacuum greatly threatens the protection of
cultural heritage, asit brings into the picture the abstract
idea of freedom of the seas. This could easily lead to a
“first come, first served” approach. Availing himself of
the principle of freedom of the sea, any person on board
any ship could explore the continental shelf adjacent to
any coastal State, bring the archaeological and historical
objects to the surface, become their owner under domes-
tic legidation (in most cases, the flag State legidation),®
carry the objectsinto a specific country and sell them on
the private market. If this were the case, there would be
no guarantee that the objects would be disposed of for the
public benefit rather than for private commercial gain.
Neither could a State which hasadirect cultural link with
the objects prevent the pillage of its historical heritage.

The problem isfar from being merely theoretical. Be-
tween 1988 and 1997 an organi zation based in the United
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States undertook four expeditionsto locate shipwrecks and
retrieve artifacts in an area on the Mediterranean conti-
nental shelf beyond the limit of the territorial seas of the
coastal States.’® In this area severa archaeological dis-
coveries of objects pertaining to the Phoenician, Greek
and Roman civilizations have been made.

It seems that no previous official information about
the expeditions was given to any of the Mediterranean
coastal States. Asit appears from an article published by

Courtesy: Financia Times

the director of the project, Mr. Robert Ballard,'* the expe-
dition utilized a support ship, anuclear-powered research
submarine of the United States Navy, and a remotely op-
erated vehicle. Mr. Ballard reported removing more than
150 artifacts (amphorae, glassware and anchors) from the
sea-bed. When asked about the concern that his expedi-
tionshad raised, Mr. Ballard relied on the principle of free-

dom of the sea:

“1 do not like being wrongly accused. (...) | waswell outsidethe 12-
mile limit.” 1

d) Fourth (and much worse), the danger of uncontrolled
activities is aggravated by Art. 303, para. 3, UNCLOS,
which goes as far as to subject the general obligation of
protection of archaeological and historical objects to a

completely different kind of rules:
“Nothing in this article affects the rights of identifiable owners, the
law of salvage and other rules of admiralty, or laws and practices
with respect to cultural exchanges.”

There is no clarification in UNCLOS about what the
expression “the law of salvage and other rules of admi-
ralty” means. But some cases decided by domestic courts
give an idea of the result that the application of this kind
of rule is likely to determine. For example, the United
States Court of Appeals for the 4th Circuit in a decision
rendered on 24 March 1999 (case RM.S Titanic, Inc. v.
Haver) stated that the law of salvage and findsisa“ven-
erable law of the sea”. It was said to have arisen from the
custom among “seafaring men” and to have “been pre-
served from ancient Rhodes (900 B.C.E.), Rome (Justini-
an’'sCorpusJurisCivilis) (533 C.E.), City of Trani (Italy)
(1063), England (the Law of Oleron) (1189), the Hanse
Towns or Hanseatic League (1597), and France (1681),
all articulating similar principles.”

Coming to the practical result of such adisplay of le-
gal erudition, the law of finds seems to mean that “a per-
son who discovers a shipwreck in navigable waters that
has been long lost and abandoned and who reduces the
property to actual or constructive possession becomesthe
property’sowner.” The application of the law of salvage,
which appears to be something different from the law of
finds, is aso hardly satisfactory, asit gives the salvor a
lien (or rightinrem) over the object. In awell-known case,
aninjunction by aUnited States Court established a“wreck
site”, which was a 168-square-mile rectangular zone
around awreck located in the bed of the high seasin the
North Atlantic (at about 400 n.m. from the coast), to be
set aside to preserve the rights of the sole private salvor.
Activities by anybody else within that “wreck site” were
prohibited.

Be that as it may, the fact remains that the bodies of
“the law of salvage and other rules of admiralty”, despite
theirimmemorial tradition, aretoday typical of afew com-
mon law systems but are complete strangers to other do-
mestic lega systems.”® For instance, no Italian lawyer (with
the laudable exception of a few scholars) would today
know what the “law of salvage and finds’ is, despite the
fact that the cities of Rome and Trani, which are said to
have contributed to this body of “venerable law of the
sed’, are located somewherein the ltalian territory.’®  [J
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This worsens the already sad picture of Art. 303 of

UNCLOS. Does this provision, while apparently protect-
ing the underwater cultural heritage, instead strengthen a
regime which results in the destination of much of this
heritage for commercial purposes? Does Art. 303 givean
overarching statusto a“venerable” body of rulesthat, as
it was developed in times when nobody cared about the
underwater cultural heritage, cannot today provide a sen-
sible tool for the protection of the heritage in question?
The doubt isfar from being trivial.
e) Fifth (and better), prospects of finding some remedies
to such an unsatisfactory regime can be drawn from para.
4 of Art. 303 of UNCLOS. It provides that Art. 303 does
not prejudice “ other international agreementsand rules of
international law regarding the protection of objectsof an
archaeological and historical nature.” UNCLOS itself en-
courages the filling of the gapsthat it has |eft and allows
for the drafting of more specific treaty regimeswhich can
ensure abetter protection of the underwater cultural herit-
age. There is no reason why agreements subsequently
adopted, such as CPUCH, should not be covered by this
provision.

3. A Defensive Strategy

The CPUCH can be seen as a defensive strategy to
bring some remedy to the risks arising from Art. 303 of
the UNCLOS. Thebasic elements of the strategy arethree,
namely: the elimination of the undesirable effects of the
law of salvage and finds; the exclusion of a“first come,
first served” approach for the heritage found on the conti-
nental shelf; the strengthening of regional cooperation.

A) The Rejection of the Law of Salvage and Finds
While most countries participating in the negotiations
concurred in the rejection of the application of the law of
salvage and finds to underwater cultural heritage, a mi-
nority of States were not prepared to accept an absolute
ban. To achieve a reasonable compromise, Art. 4 (Rela-
tionship to law of salvage and law of finds) of CPUCH

provides asfollows:
«Any activity relating to underwater cultural heritage to which this
Convention applies shall not be subject to the law of salvage or law
of finds, unlessit:
(a) is authorized by the competent authorities, and
(b) isin full conformity with this Convention, and
(c) ensures that any recovery of the underwater cultural heritage
achieves its maximum protection».

This provision isto be understood in connection with
Art. 2, para. 7 of CPUCH (“underwater cultural heritage
shall not becommercially exploited”) and with al therules
contained in the annex, which form an integral part of the

CPUCH. In particular, under Rule 2 of the Annex,
“thecommercial exploitation of underwater cultural heritagefor trade
or speculation or itsirretrievable dispersal is fundamentally incom-
patible with the protection and proper management of underwater
cultural heritage. Underwater cultural heritage shall not be traded,
sold, bought or bartered as commercial goods.”

The CPUCH regime practically resultsin the preven-
tion of all the undesirable effects of the application of the
law of salvage and finds. Freedom of fishing for archaeo-
logical and historical objectsisbanned. Thiswas consid-

ered asgenerally acceptable by all the States participating
in the negotiation.

B) The Exclusion of a*“First Come, First Served”
Approach for the Heritage Found on the Continental
Shelf

The majority of countries participating in the negotia-
tion were ready to extend the jurisdiction of the coastal
Stateto the underwater cultural heritage found on the con-
tinental shelf or in the exclusive economic zone.*” How-
ever, aminority of States assumed that the extension of
the jurisdiction of coastal States would have altered the
delicate balance embodied in UNCLOS with respect to
therightsand obligations of the coastal State and the other
Statesbeyond the limit of theterritorial sea. Such adiffer-
ence of positions proved to be athorny question.

During the negotiations, some attempts were made to
find away out of the deadlock through compromise pro-
posals based on a procedural mechanism different from a
mere extension of the rights of the coastal State. These
proposals led to the present Arts. 9 and 10 of CPUCH. It
is regrettable that, despite al the efforts made to reach a
reasonable compromise, a consensus could not be
achieved.

It would be a difficult task to dwell upon all the nu-
ances of provisions, such asArts. 9 and 10, resulting from
adtratification of proposals, counter-proposals, last-minute
changesand “ constructive ambiguities” which do not lead
to an easily readabletext. The essence of theregimeisthe
three-step procedure (reporting, consultations, urgent
measures) it setsforth.®

Asregardsreporting, CPUCH bans secret activitiesor
discoveries.'® States Partiesrequire their nationals or ves-
sels flying their flag to report activities or discoveries to
them. If the activity or discovery islocated in the exclu-
sive economic zone (EEZ) or on the continental shelf of
another State Party, the CPUCH setsforth two alternative

solutions:

“(i) States Parties shall require the national or the master of the ves-
sel to report such discovery or activity to them and to that other
State Party;

(i) alternatively, a State Party shall require the national or master of
the vessel to report such discovery or activity to it and shall ensure
therapid and effective transmission of such report to all other States
Parties’ (Art. 9, para. 1, b).®

Whilethe wording leaves acertain margin of ambigu-
ity, the “State Party” mentioned in sub-para. (ii) is the
Statetowhich the“national” belongsor the State of which
the “vessal” flies the flag.?* This interpretation is to be
preferred, asit conforms more with the preparatory works
of CPUCH.% Information is a so notified to the Director-
General of UNESCO who shall promptly make it avail-
ableto al States Parties (Art. 9, paras 4 and 5).

Asregards consultations, the coastal State” shall con-
sult all States Partieswhich have declared their interest in
being consulted on how to ensure the effective protection
of the underwater cultural heritage in question (Art. 10,
para. 3, a, and Art. 9, para. 5). The coastal State shall co-
ordinate the consultations, unlessit expressy declaresthat
it does not wish to do so, in which case the States Parties
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that have declared an interest in being consulted shall ap-
point another coordinating State (Art. 10, para. 3, b). The
coordinating State shall implement the measures of pro-
tection which have been agreed by the consulting States
and may conduct any necessary preliminary research on
the underwater cultural heritage (Art. 10, para. 5).
Asregards urgent measures, Art. 10, para. 4, CPUCH

provides asfollows:

“Without prejudiceto theright of all States Partiesto protect under-
water cultural heritage by way of al practicable measures taken in
accordance with international law to prevent immediate danger to
the underwater cultural heritage, including looting, the Coordinat-
ing State may take all practicable measures, and/or issue any neces-
sary authorizationsin conformity with this Convention and, if nec-
essary prior to consultations, to prevent any immediate danger to
the underwater cultural heritage, whether arising from human ac-
tivities or any other cause, including looting. In taking such meas-
ures assistance may be requested from other States Parties.”

The right of the coordinating State to adopt urgent
measures is the cornerstone of the CPUCH regime. It
would have been illusory to subordinate this right to the
conclusion of consultations that are inevitably expected
to last for some time. It would also have been illusory to
grant this right to the flag State, considering the risk of
activities carried out by vessels flying the flag of non-
Parties or aflag of convenience.* By definition, in acase
of urgency a determined State must be entitled to take
immediate measureswithout losing timein any procedural
requirements.®

CPUCH clearly setsforth that in coordinating consul-
tations, taking measures, conducting preliminary research
and i ssuing authorizations, the coordinating State acts“on
behalf of the States Parties as awhole and not in its own
interest” (Art. 10, para. 6). Any such action shall not in
itself constitute abasisfor the
assertion of any preferential Or g
jurisdictional rights not pro-
vided for ininternational law,
including UNCLOS.

In any case, “a State Party
in whose exclusive economic
zone or on whose continental
shelf underwater cultural
heritageislocated hastheright
to prohibit or authorize any
activity directed at such herit-
age to prevent interference
withitssovereignrightsor ju-
risdiction as provided for by
international law including the United Nations Conven-
tion on the Law of the Sea” (Art. 10, para. 2, CPUCH).
Thiscould mean that the coastal State can exercise broader
rightsif awreck is embedded in the sand or is encrusted
with oysters, molluscs or other sedentary living resources
over which it already exercises sovereign rights under
UNCLOS provisions on the continental shelf. However,
the majority of countries participating in the negotiation
rejected the assumption that the only way for the coastal
Stateto protect the underwater cultural heritage was based
onitsright to prevent interferencewith its sovereign rights
or jurisdiction as provided for by international law. This

assumption isin principle unacceptable, asit impliesthat
oysters and other equally respectable living resources are
more important than the cultural heritage. It is aso dan-
gerous, asit can beinterpreted in the sense that the salvor
can retain the wreck after having given al the oysters to
the coastal State!

C) The Strengthening of Regional Cooperation
CPUCH devotes one of its provisions (Art. 6) to bilat-

eral, regional or other multilateral agreements:

“1. States Parties are encouraged to enter into bilateral, regiona or
other multilateral agreements or develop existing agreements, for
the preservation of underwater cultural heritage. All such agreements
shall be in full conformity with the provisions of this Convention
and shall not diluteitsuniversal character. Statesmay, in such agree-
ments, adopt rules and regulations which would ensure better pro-
tection of underwater cultural heritage than those adopted in this
Convention.

2. The Partiesto such bilateral, regional or other multilateral agree-
ments may invite Stateswith averifiable link, especialy acultural,
historical or archaeological link, to the underwater cultural heritage
concerned to join such agreements.” %

Article 6 opensthe way to amultiple-level protection
of underwater cultural heritage. This correspondsto what
has already happened in the international field of protec-
tion of the natural environment where treaties are often
followed by treaties concluded at the regional and sub-
regional level. The key to coordination between treaties
applicable at different levelsisthe criterium of the better
protection, inthe sensethat regional and sub-regional trea-
ties are concluded to ensure better protection than those
adopted at a higher level.

The possibility to concluderegional agreements should
be carefully considered by the States bordering enclosed

Courtesy: IUCN/NC

or semi-enclosed seas which are characterized by a par-
ticular kind of underwater cultural heritage, such as the
Mediterranean, the Baltic, the Caribbean. For instance, in
adeclaration adopted in Siracusa, Italy, on 10 March 2001,
the participantsto an academic conference? stressed that
“the Mediterranean basin is characterized by the traces of
ancient civilizationswhich flourished aong its shoresand,
having devel oped thefirst seafaring techniques, established
close relationships with each other” and that “the Medi-
terranean cultura heritage is unique in that it embodies
the common historical and cultural roots of many civili-
zations.” They consequently invited Mediterranean coun-
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tries to “study the possibility of adopting a regional con-
vention that enhances cooperation in the investigation and
protection of the M editerranean submarine cultural herit-
age and sets forth the relevant rights and obligations.”

4. The Question of State Vesselsand Aircraft

Another reason why consensus was not achieved at
the moment of the adoption of CPUCH is the sensitive
question of the regime of sunken State vessels and air-
craft. They are defined in CPUCH as “warshipsand other
vessels or aircraft that were owned or operated by a State
and used, at thetime of sinking, only for government non-
commercia purposes, that are identified as such and that
meet the definition of underwater cultural heritage” (Art.
1, para. 8). CPUCH does not contain a general provision
on State vesselsand aircraft. They are subject to different
regimes, depending on where they are located.

In the Area, no State Party shall undertake or author-
ize activities directed at State vessels and aircraft without
the consent of the flag State (Art. 12, para. 7). In the ex-
clusive economic zone or on the continental shelf, no ac-
tivity directed at State vessels and aircraft shall be con-
ducted without the agreement of the flag State and the
collaboration of the coordinating State (Art. 10, para. 7).
This provision is however subject to paras 2 and 4 of the
sameArt. 10, relating respectively to theright of the coastal
State to prevent interferences with its sovereign rights or
jurisdiction and to the right of the coordinating State to

adopt measures to prevent immediate danger. Finaly,

“Within their archipelagic waters and territorial sea, in the exercise
of their sovereignty and in recognition of general practice among
States, States Parties, with aview to cooperating on the best meth-
ods of protecting State vessels and aircraft, should inform the flag
State Party to this Convention and, if applicable, other Stateswith a
verifiablelink, especially acultural, historical or archaeological link,
with respect to the discovery of such identifiable State vessels and
aircraft” (Art. 7, para. 3).%

The language of this provision (“should inform™) was
not acceptable to those States which believe that the flag
State retainstitle indefinitely to its sunken State craft un-
less title has been expressly abandoned or transferred by
it.®2 For instance, according to the position taken by the
United States, “title to a United States or foreign sunken
State craft, wherever located, is not extinguished by pas-
sage of time, regardless of when such sunken State craft
was lost at sea.” ¥

5. Conclusiveremarks

For itsinnovative and pragmatic character, CPRUCH is
amagjor step forward in the development of international
law. It has been repeatedly criticized for the reason that,
irrespective of Art. 3,° it departs from the regime embod-
iedin UNCLOS.* Perhaps partialy thisisthe case. But it
must also be stressed that the UNCLOS regime is so in-
sufficient that it wasimpossible to protect the underwater
cultura heritage without departing from it.

Variations from the UNCL OS regime are not a nov-
elty. After theadoption of UNCLOS, two multilateral trea-
ties have been concluded which apparently “implement”
UNCLOS, namely the 1994 Agreement Relating to the

Implementation of Part XI of UNCLOS and the 1995
Agreement for the Implementation of the Provisions of
UNCL OS Relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish
Stocks. Infact, asboth agreements depart from UNCLOS,
the politically prudent label of an “implementing agree-
ment” can be considered as a euphemism for the word
“amendment” which would have been more correct from
asubstantial point of view. Thereality isthat, asit isitself
a product of time, UNCLOS cannot stop the passing of
time. It istherefore subject to aprocess of evolutioninthe
light of subsequent international practice.

The establishment of an effective protection regime
for the underwater cultural heritage cannot be seen as an
encroachment on the principle of the freedom of the sea;
nor isit the creation of other jurisdictional zones. Itisdif-
ficult to see how rules and entitlements on the underwater
cultural heritage found on the continental shelf could af-
fect navigation in adjacent waters. The concept of free-
dom of the seaistoday to be understood not in an abstract
way, but in the context of the present range of marine ac-
tivities and in relation to the other potentially conflicting
uses and interests. Also theideathat the coastal State can
exerciserightson theoil foundinits continental shelf cor-
responded, whenit wasinitialy proposed,® to an encroach-
ment on the freedom of the high seas. Evident encroach-
ments on the freedom of fishing on the high seas can be
easily found in the above-mentioned 1995 Straddling and
Highly Migratory Fish Stocks Agreement, which intro-
duces the innovative idea that States which persistently
undermine the measures agreed upon by the others can be
excluded from an activity taking place on the high seas.
In this case, a new regime was considered a necessary
tool to promote the conservation and sound management
of living marine resources and, as such, was found rea-
sonable by the great majority of States. Today, the protec-
tion of the underwater cultural heritage is endangered by
an increasing number of unreported and unregulated ac-
tivitieswhich are the consequence of the improvement of
underwater instruments and technol ogies. But why should
there remain afreedom-of-fishing-typeregimefor objects
of an archaeological and historical nature? Do they need
less protection than fish? This is the core of CPUCH: a
“first come, first served” regime is definitely to be
banned.®

Notes:

1 The CPUCH iscomposed of 35 articles and a 36-rule Annex. For the text see
UNESCO, General Conference, 31st Session, doc. 31 C/64 of 31 October 2001. The
text coincides with the draft voted and adopted on 7 July 2001 by a Group of Gov-
ernmental Experts which held four meetings between 1998 and 2001. A number of
provisions of the CPUCH are based on the Draft Convention on the protection of the
underwater cultural heritage submitted in 1994 by the International Law Association
(ILA) to UNESCO for consideration (text in Marine Policy, 1996, p. 304).

2 Namely the Russian Federation, Norway, Turkey and Venezuela. The ob-
server delegate of the United States, who was not entitled to vote (the United States
not being a member of UNESCO), regretted that his delegation could not accept
the CPUCH because of objections to several key provisions relating to jurisdic-
tion, the reporting scheme, warships and the relationship of the convention to
UNCLOS. The negative votes of Turkey and Venezuela were based on critical
remarks on CPUCH provisions on peaceful settlement of disputes (Art. 25) and
reservations (Art. 30).
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3 Namely, Brazil, Czech Republic, Colombia, France, Germany, Greece, |ce-
land, Isragl, Guinea-Bissau, Netherlands, Paraguay, Sweden, Switzerland, the United
Kingdom and Uruguay. The abstentions were based on different, and sometimes
opposite, reasons. For instance, the Greek delegate stated inter alia that “ despite
thefact that throughout the negotiations at UNESCO the mgjority of governmental
experts were in favour of extending coastal rights over underwater cultural herit-
age on the continental shelf, the Draft Convention does not even mention the term
‘coastal State’”. According to the French delegate, “la France est en désaccord
avec le projet sur deux points précis: le statut des navires d' Etat et les droits de
juridiction, dont nous considérons qu’ils sont incompatibles avec les dispositions
delaConvention sur le droit delamer.”

4 For example, Australia, Canada, China, Japan, New Zealand and the Repub-
lic of Koreavoted in favour. Among the member States of the European Commu-
nity, Austria, Belgium, Denmark, Finland, Ireland, Italy, Luxembourg, Portugal
and Spain voted in favour, while France, Germany, Greece, the Netherlands, Swe-
den and the United Kingdom abstained.

5 Therelevance of CPUCH is not limited to maritime waters. Any State Party
may declare that the Rules annexed to the CPUCH “shall apply to inland waters
not of amaritime character” (Art. 28).

6  Inthiszone, whichislocated between the external limit of the territorial sea
(12 n.m., in most cases) and 24 n.m., the coastal State may exercise control for
customs, fiscal, immigration or sanitary purposes.

7  Destroyed by acompany holding alicence for oil exploitation, for instance.

8  Art. 149 of UNCLOS sets forth a special regime for the objects found on the
sea-bed and ocean floor beyond the limits of national jurisdiction (the Area).

9  The problems posed by the practice of flags of convenience should aso be
taken into consideration.

10 The project was supported in part by the United States National Geographic
Society, the Office of Naval Research and the J.M. Kaplan Fund.

11 BALLARD, High-Tech Search for Roman Shipwrecks, in National Geo-
graphic, No. 4, 1998, p. 32.

12 The Times, 6 August 1997.

13 International Legal Materials, 1999, p. 807.

14 Decision rendered by the District Court in the Eastern District of Virginiaon
23 June 1998 in the case RM.S. Titanic, Inc. v. The Wrecked and Abandoned
Vessel, (“ Titanic 11"). The decision to prohibit certain activities within a wreck-
site zone on the high seas was reversed by the aready mentioned decision ren-
dered on 24 March 1999 by the United States' Court of Appeals (supra, note 13).
Indeed, it seemsdifficult to reconcile the establishment of such a“wreck-site” with
the principle of freedom of the high seas (unlessit wereto be assumed that the high
seas are free until asalvor comesin!).

15 The aready mentioned decision of 24 March 1999 (supra, note 13) by the
United States' Court of Appeals erroneously attributes the nature of customary
international law to a body of rules which only is part of the domestic law of a
number of countries.
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16 Yet, because of thelack of the corresponding concepts, the very words “sal-
vage” and “admiraty” cannot be properly translated into languages other than
English. Inthe French official text of the UNCL OSthey are rendered with expres-
sions (“droit derécupérer desépaveset (...) autresreglesdu droit maritime”) which
have a broader and different meaning.

17 Such an approach had already been proposed by some countries during the
negotiationsfor UNCLOS (seetheinformal proposal by CapeVerde, Greece, Italy,
Malta, Portugal, Tunisiaand Y ugoslavia(UN doc. A/CONF.62/C.2/Informal Meet-
ing/43/Rev. 3 of 27 March 1980)). Its rejection led to the drafting of the present
Art. 303 of UNCLOS.

18 Under Arts. 11 and 12 of CPUCH asimilar (although not identical) three-step
procedure applies to the underwater cultural heritage found in the Area.

19 For obviousreasons, the principle of transparency of informationislimited to
the competent authorities of States Parties: “Information shared between States
Parties, or between UNESCO and States Parties, regarding the discovery or loca-
tion of underwater cultural heritage shall, to the extent compatible with their na-
tional legislation, be kept confidential and reserved to competent authorities of
States Parties as long as the disclosure of such information might endanger or

otherwise put at risk the preservation of such underwater cultural heritage” (Art.
19, para. 3).

20 On depositing its instrument of ratification, acceptance, approva or acces
sion, a State Party shall declare the manner in which reports will be transmitted
(Art. 9, para. 2).

21 Theambiguity liesin the fact that the “ State Party” in question could be un-
derstood as the coastal State.

22 A draft resolution submitted by the Russian Federation and the United King-
dom and endorsed by the United States tried to clarify the point by proposing the
following wording: “When the discovery or activity is located in the exclusive
economic zone or on the continental shelf of another State Party: (i) a State Party
shall require its national or the master of a vessel flying its flag to report such
discovery or activity to it and to that other State Party; (ii) aternatively, a State
Party shall requireits national or the master of avessel flyingitsflag to report such
discovery or activity to it and shall ensure the rapid and effective transmission of
such reportsto al other States Parties” (UNESCO doc. 31 C/COM.IV/DR.5 of 26
October 2001). The draft resolution was not adopted.

23 Here and everywhere else, CPUCH avoids the words “coastal State” (be-
cause of the already mentioned horror jurisdictionis) and chooses other expres-
sions, such as the “State Party in whose exclusive economic zone or on whose
continental shelf” the activity or discovery islocated.

24  The present experience of the regulation of fisheries provesthe dangers posed
by vessels flying flags of convenience and engaging in IUU (illegal, unreported
and unregulated) fishing.

25 Onthecontrary, the draft resolution submitted by the Russian Federation and
the United Kingdom and endorsed by the United States (quoted supra, note 22)
subordinated the right to adopt measures to prevent immediate danger to aspecific
condition: “(...) but in any event prompt assistance shall be requested from the
State Party that isthe flag State of the vessel engaged in such activities’.

26 Under Art. 6, para. 3, the CPUCH “shall not alter the rights and obligations of
State Parties regarding the protection of sunken vessels, arising from other bilat-
eral, regional or other multilateral agreements concluded before its adoption, and,
in particular, those that are in conformity with the purposes of” CPUCH.

27 The proceedings of the International Conference “Means for the Protection
and Touristic Promotion of the Marine Cultural Heritage in the Mediterranean”,
held in Palermo and Siracusa, Italy, on 8-10 March 2001, are presently in press.
28 Article 7, para. 3, does not mention State vessels and aircraft found in mari-
timeinternal waters. They are consequently subject to the general regime of Art. 7,
para. 1: “States Parties, in the exercise of their sovereignty, have the exclusive
right to regulate and authorize activities directed at underwater cultural heritagein
their internal waters, archipelagic waters and territorial sea”

29 The aready mentioned (supra, note 22) draft resolution submitted by the
Russian Federation and the United Kingdom and endorsed by the United States
proposed the following provision: “Within their internal waters, archipelagic wa-
ters and territorial sea, in the exercise of their sovereignty and in recognition of
general practice among States,
States Parties, with aview to co-
operating on the best methods of
protecting State vessels and air-
craft, shall consult the flag State
Party to this Convention and, if
applicable, other States with a
verifiable link, especidly a cul-
tural, historical or archaeological
link, with respect to the discov-
ery of suchidentifiable State ves-
sels and aircraft. Such State ves-
sels and aircraft shall not be re-
covered without the collaboration of the flag State, unless the vessels and aircraft
have been expressly abandoned in accordance with the laws of that State.”

30 Seethe statement made by the President of the United States on Sunken War-
ships (The White House, Office of the Press Secretary, January 19, 2001).

31 “Nothinginthis Convention shall prejudicetherights, jurisdiction and duties
of States under international law, including the United Nations Convention on the
Law of the Sea. This Convention shall be interpreted and applied in the context of
and in a manner consistent with international law, including the United Nations
Convention on the Law of the Sea.”

32 See, for example, the intervention made on 28 November 2001 by the del-
egate of the Russian Federation, Mr Tarabrin, at the United Nations General As-
sembly.

33 Seethe Presidential Proclamation concerning the policy of the United States
with respect to the natural resources of the subsoil and sea-bed of the continental
shelf, adopted on 28 September 1945 (the so-called Truman Proclamation).

34 CPUCH should, it is hoped, become applicable within ashort time, given the
low threshold of 20 ratifications or accessionsrequired for itsentry into force (Art.
27). 2.
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