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OTHER INTERNATIONAL DEVELOPMENTS

Environmental Rightsin Multilateral Treaties Adopted
between 1991 and 2001*
by Dinah Shelton**

Introduction

Principle 1 of the Stockholm Declaration established
afoundation for linking human rights and environmental
protection, declaring that man has afundamental right to
freedom, equality and adequate conditions of life, in an
environment of aquality that permitsalife of dignity and
well-being. It a'so announced the responsibility of each
person to protect and improve the environment for present
and future generations. Almost twenty yearslater, in reso-
[ution 45/94 the UN General Assembly recalled the lan-
guage of Stockholm, stating that all individuals are enti-
tled to live in an environment adequate for their health
and well-being. Theresolution called for enhanced efforts
towards ensuring a better and healthier environment.

In contrast to the earlier documents, the 1992 UN Con-
ference of Rio de Janeiro on Environment and Develop-
ment (UNCED) formulated the link between human rights
and environmental protection largely in procedural terms.
Principle 10 of the Rio Declaration on Environment and

Development proclaims as follows:

Environmental issues are best handled with the participation of all
concerned citizens, at the relevant level. At the national level, each
individual shall have appropriate access to information concerning
the environment that is held by public authorities, including infor-
mation on hazardous materials and activities in their communities,
and the opportunity to participate in decision-making processes.
States shall facilitate and encourage public awareness and partici-
pation by making information widely available. Effective accessto
Jjudicial and administrative proceedings, including redress and rem-
edy, shall be provided.

Rights to information, participation and remedies in
respect to environmenta conditions thus formed the fo-
cusof the Rio Declaration. In addition to Principle 10, the
Declaration includes provisions on the participation of
different components of the population: women (Princi-
ple 20), youth (Principle 21), and indigenous peoples and
local communities (Principle 22). Public participation also
isemphasized in Agenda 21. The Preambleto Chapter 23
states:

One of the fundamental prerequisites for the achievement of sus-

tainable devel opment isbroad public participation in decision-mak-

ing. Furthermore, in the more specific context of environment and
development, the need for new forms of participation has emerged.

This includes the need of individuals, groups and organizations to

participate in environmental impact assessment procedures and to

know about and participate in decisions, particularly those that po-

tentially affect the communities in which they live and work. Indi-
viduals, groups and organizations should have access to informa-
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tion relevant to environment and development held by national au-
thorities, including information on products and activities that have
or are likely to have a significant impact on the environment, and
information on environmental protection measures.

Chapter 23 proclaims that individuals, groups and or-
ganizations should have access to information relevant to
the environment and development, held by national au-
thorities, including information on productsand activities
that have or are likely to have a significant impact on the
environment, and information on environmental protec-
tion matters.t Agenda 21 also calls on governments and
legislators to establish judicial and administrative proce-
dures for legal redress and remedy for actions affecting
the environment that may beunlawful or infringeonrights
under the law, and to provide accessto individual s, groups
and organizations with a recognized legal interest. Sec-
tion 11 of Chapter 23 identifies major groups whose par-
ticipation is needed: women, youth, indigenous and local
populations, non-governmental organizations, local au-
thorities, workers, business and industry, scientists and
farmers. Agenda 21 also calls for public participation in
environmental impact assessment procedures and in deci-
sions, particularly those that potentially affect the com-
munities in which individuals and identified groups live
and work. It also encourages governments to create poli-
cies that facilitate a direct exchange of information be-
tween the government and the public in environmental
issues, suggesting the EIA (environmental impact assess-
ment) process as a potential mechanism for participation.

In the decade since preparations began for the Rio
Conference, global and regional treaties adopted in the
fields of human rights and environmental protection have
included provisions specific to therightscontained in Prin-
ciple 10. The language used by different instruments is
far from being homogeneous. Sometimes public partici-
pation is used in a broad sense to designate the recom-
mended openness of authorities towards individuas and
groups of individuals, and includes the right to informa-
tion rather than separately guaranteeing it. Some treaties
also contain substantive rightsto aparticul ar environmental
quality while others, such as the Lugano Convention, fo-
cus on remedies for environmental harm. Generally, glo-
bal and regiona environmental treaties since 1991 con-
tain at least some reference to public information, access
or remedies, although this practiceisnot usually followed
in cases with watercourse agreements. Such agreements
tend to focus on interstate management and utilization of
freshwater bodieswithout reference to publicinformation
and participation. See, e.g., the Agreement on the Coop-
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eration for the Sustainable Development of the Mekong
River Basin (Chiang Rai, 5 April 1995), the Protocol on
Shared Water cour se Systems in the Southern African De-
velopment Community Region (28 August 1995), the Con-
vention on the International Commission for the Protec-
tion of the Order (Wroclaw, 11 April 1996), and the UN
Convention on the Law of the Non-Navigational Uses of
International Watercourses (New York, 21 May 1997)
(the last does contain a requirement of non-discrimina
tion in respect to any remedies that are provided). The
exceptions in this regard are the regional Convention on
the Protection and Use of Transboundary Water cour ses
and International Lakes (Helsinki, 17 March 1992), as
discussed below, and the Convention on Cooperation for
the Protection and Sustainable Use of the Danube River
(Sofia, 29 June 1994).

Human rights treaties of the past decade are fewer in
number than thetotal of environmental agreementsadopted
during the same period, and most of those that have been
concluded have been at theregional level. In general, glo-
bal treaties have not included specific reference to the
environment or to environmental rights. In contrast, even
prior to the Rio Conference, regional instruments contained
provisions on environmental rights. Although they pre-
date the conference they are included below, as are the
relevant provisionsof the global Convention on the Rights
of the Child and ILO Convention No. 169.

Thefollowing sectionsrefer to therelevant provisions
in multilateral treaties adopted since preparations for the
Rio Conference began in 1991, with afew human rights
provisions cited from earlier agreements.

Treaty Provisions

A. Global environmental treaties

1. Anobligationtoinformisforeseen by Annex Il tothe
Protocol on Environmental Protection on the Conser-
vation of Antarctic Fauna and Flora (Madrid, 1991).
According to Article 5, the Parties shall prepare and
make available information setting forth and provid-
ing lists of Specially Protected Species and relevant
protected Areasto al those persons present or intend-
ing to enter the Antarctic Treaty area with a view to
ensuring that such persons understand and observethe
provisions of the Annex.2 A parallel provision isin-
serted in Annex V of the Protocol, on Area Protection
and Management, according to which each party shall
make available information setting forth, inter alia,
the location of protected areas and of historic monu-
mentsand sites, aswell asthe management plans, with
aview to ensuring that all persons visiting or propos-
ing to visit Antarcticaunderstand and observe the pro-
visions of the Annex.?

2. The Framework Convention on Climate Change (4
June 1992),* Article 4(2)(i) obliges Partiesto promote
public awareness and to “encourage the widest par-
ticipation in this process including that of non-gov-
ernmental organizations’. Article 6 provides that its
parties“ shall promoteand facilitate at the national and,
as appropriate, sub-regiona and regional levels, and
in accordance with national laws and regulations, and

within their respective capacities’ provide public ac-
cess to information and public participation.®

. Protocol to amend the International Convention on

the Establishment of an International Fund for Com-
pensation for Oil Pollution Damage and the Protocol
to amend the I nter national Convention on Civil Liabil-
ity for Oil Pollution Damage (London, 27 November
1992) extend the provisions of the 1969 conventions
that aimto provide remediesfor those who suffer harm
from oil pollution damage.

. The Convention on Biological Diversity refersin its

preambleto the general lack of information and knowl-
edge regarding biological diversity, and affirms the
need for thefull participation of women at all levelsof
policy-making and implementation. Article 13 calls
for education to promote and encourage understand-
ing of the importance of conservation of biologica
diversity. Article 14 provides that each contracting
party, asfar aspossible and as appropriate, shall intro-
duce appropriate environmental impact assessment
procedures and where appropriate allow for public
participationin such procedures.® The Convention also
callsfor the participation of indigenous and local peo-
plesin decisions about sharing their knowledge, inno-
vationsand practices concerning conservation and sus-
tainable use of biological diversity (Art. 8(j)).

. International Convention to Combat Desertification

inthose Countries Experiencing Serious Drought and/
or Desertification, particularlyin Africa (Paris, 17 June
1994),” contai ns nUMerous provisions on environmen-
tal rights, including in the Preamble, Article 10(2)(e),
13(1)(b), 14(2)(19) and 25. The Convention goes fur-
thest among recent treaties in calling for public par-
ticipation, embedding the issue throughout the agree-
ment. Articles 3(a) and (c) begin by recognizing that
there is a need to associate civil society with the ac-
tions of the State. The treaty calls for an integrated
commitment of all actors: national governments, sci-
entificinstitutions, local communitiesand authorities,
and non-governmental organizations, aswell asinter-
national partners, bath bilateral and multilateral .2

. Thel AEA (International Atomic Energy Agency) Joint

Convention on the Safety of Spent Fuel Management
and on the Safety of Radioactive Waste Management®
is based to alarge extent on the principles contained
inthe |AEA document “ The Principles of Radioactive
Waste Management”. The Preamble of the treaty rec-
ognizes the importance of informing the public on is-
suesregarding the safety of spent fuel and radioactive
waste management. This view is reinforced in Arti-
cles6 and 13, on the siting of proposed facilities; they
require each State Party to take the appropriate steps
to ensure that procedures are established and imple-
mented to make information available to members of
the public on the safety of any proposed spent fuel
management facility or radioactive waste management
facility.

. The International Convention on Liability and Com-

pensation for Damage in Connection with the Car-
riage of Hazardous and Noxious Substances by Sea
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(London, 3May 1996) issimilar to the Convention on
Liability for Oil Pollution Damage. It ensures arem-
edy for those injured by damage, imposes a manda-
tory insurance requirement, and establishes limits on
liability and a compensation fund.

8. Article 32 of the UN Convention on the Law of the
Non-navigational Uses of I nternational Water courses
(New York, 21 May 1997) concernsfreedom from dis-
crimination in respect to remedies. It saysthat water-
course States shall not discriminate on the basis of na-
tiondlity or residence or placewhen theinjury occurred,
in granting to persons who suffered or are under a se-
rious threat of suffering significant transboundary
harm, in accordance with their legal system, accessto
judicial or other procedures, or aright to claim com-
pensation or other relief in respect of significant harm
caused by such activities carried on in their territory.

9. On September 12, 1997, aJoint Protocol to amend the
Vienna Convention on Civil Liability for Nuclear Dam+
age (21 May 1963) and the Paris Convention on Third
Party Liability in the Field of Nuclear

facilitate provision to the public of all availableinfor-
mation on persistent organic pollutants and ensure that
the public has access to public information and that
the information is kept up to date (Art.10(1)(b) and
(2)). Educational and public awareness programmes
are to be developed especially for women, children
and the least educated. Parties are to make accessible
to the public on atimely and regular basis the results
of their research, development and monitoring activi-
ties pertaining to persistent organic pollutants (Art. 11).
Partiesthat exchange information pursuant to the Con-
vention shall protect any confidential information, but
information on health and safety of humans and the
environment shall not beregarded asconfidential (Art.

9(5)).

B. Regional environmental treaties

1

The Espoo Convention on Environmental Impact As-
sessment in a Transboundary Context,®* adopted on
25 February 1991 during preparationsfor the Rio Con-

Energy (29 July 1960) as amended, up-
dated the provisionsimposing civil ligbil-
ity on owners or operators of nuclear fa-
cilitiesand providing remediesfor those
injured as aresult of nuclear incidents.
10. Rotterdam Convention on the Prior In-
formed Consent Procedure for Certain
Hazardous Chemicals and Pesticidesin
International Trade (10 September Conventional
1998).° Article 15(2) requireseach State exploitative
party to ensure “to the extent practica- de"(ec'%po")“zm
ble” that the public has* appropriate” ac-
cesstoinformation on chemical handling
and accident management and on alter-
natives that are safer for human health
or the environment than the chemicals
listed in Annex |11 to the Convention.
11. Cartagena Protocol on Biosafety to the
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Convention on Biological Diversity

(|\/| ontreal, 29 January 2000),11 Art. 23  Themeaning of major policy options for sustainable development, eco-development and/or reform

concerns public awareness and partici-
pation, requiring the Parties to facilitate
awareness, education and participation concerning the
safe transfer, handling and use of living modified or-
ganisms (LMOs) in relation to the conservation and
sustainable use of biological diversity, taking into ac-
count risksto human health. Accessto information on
imported L M Os should be ensured and the public con-
sulted in the decision-making process regarding such
organisms, with the results of such decisions made
available to the public. Further, each Party shall en-
deavour to inform its public about the means of public
accessto the Biosafety Clearing-House created by the
Convention.

12. Article 10(1) of the Convention on Persistent Organic
Pollutants (Stockholm, 22 May 2001)*? aims at “pro-
tecting human health and the environment from per-
sistent organic pollutants’. The treaty provides that
each party shall, within its capabilities, promote and

sustainable redevelopment (after Regier, 1991).

Courtesy: ETaBM

ference, guarantees non-discriminatory public partici-
pation in environmental impact procedures within the
scope of the Convention. Article 2(6) provides that
“[t]he Party of origin shall provide an opportunity to
the public in areas likely to be affected to participate
in relevant impact assessment procedures regarding
proposed activities and shall ensure that the opportu-
nity provided to the public of the affected party is
equivalent to that provided to the public of the Party
of origin.” The Convention makes public participation
obligatory without regard to pre-existing State legis-
lation:
The concerned Parties shall ensure that the public of the af-
fected Party in the areas likely to be affected be informed of,
and be provided with, possibilities for making comments or
objections on the proposed activity, and for the transmittal of
these comments or objections to the competent authority of the

Party of origin, either directly to thisauthority or, where appro-
priate, through the party of origin (Article 3 para. 8).
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The Convention requires States parties to notify the
public and to provide an opportunity for public par-
ticipationin relevant environmental impact assessment
procedures regarding proposed activities in any area
likely to be affected by transboundary environmental
harm. In a final decision on the proposed activities,
the State must take due account of the environmental
impact assessment, including the opinions of theindi-
vidualsin the affected area.

. Protocol to the 1979 Convention on Long-Range
Transboundary Air Pollution Concerning the Control
of Emissions of Volatile Organic Compoundsor Their
Transboundary Fluxes (Geneva, 18 November 1991),
Article2(3)(a)(4).

. Thetreaty system established by the Convention con-
cerning the Protection of the Alpsadopted in Salzburg
on 7 November 1991 and complemented by nine
Protocols, contains broad guarantees of public infor-
mation. While the main treaty expresses the duty of
the Contracting Partiesto ensurethat the publicisregu-
larly kept informed in an appropriate manner about
the results of research, monitoring and action taken,
subject to compliance with national laws on confiden-
tiality (Art. 4(4) and (5)), eight out of the nine Protocols
provide that the States Parties favour training and in-
formation of the public concerning the objectives, the
measures and theimplementation of the agreed rules.*¢

. The Convention on the Protection and Use of Trans-

boundary Water coursesand International Lakes (Hel-
sinki, 17 March 1992)" provides considerable detail
about procedures of information and isvirtually unique
among watercourse agreementsin doing so. It declares
that information on the conditions of transboundary
waters, measurestaken or planned, to prevent, control
and reduce transboundary environmental impact, and
the effectiveness of those measures, shall be made
available to the public at all reasonable times for in-
spection free of charge. Members of the public are to
be provided with reasonable facilities for obtaining
from the Riparian Parties, on payment of reasonable
charges, copies of such information (Art. 16).

. Another regional instrument drafted under the auspices
of the United Nations Economic Commission for Eu-
rope (UNECE) and adopted in the months prior to Rio,
the Convention on Transboundary Effects of Indus-
trial Accidents (Helsinki, 17 March 1992),%® was the
firstinternational treaty to contain thethree procedural
environmental rights: information, participation and
accessto remedies (Art. 9). The Convention requires
its Partiesto ensure that adequate informationisgiven
to the public in all areas capable of being affected by
anindustrial accident arising out of ahazardous activ-
ity. Annex V111 specifies the information to be trans-
mitted, which should take into account the environ-
mental analysisand evaluation listedin Annex V. The
public in areas capable of being affected by the pro-
posed activity should be given the opportunity to par-
ticipate in relevant procedures, with the aim of mak-
ing known their views and concernson prevention and
preparedness measures. Equivalent opportunity to par-

ticipate must be given to the public of the State of ori-
gin and the public of the potentially affected State. The
States Parties shall also, in accordance with their legal
systemsand, if desired, on areciprocal basis, provide
natural and legal personswho are being or are capable
of being adversely affected by the transboundary ef-
fects of anindustrial accident with accessto, and par-
ticipation in, relevant administrative and judicial pro-
ceedings, including the possibilities of starting alegal
action and appealing a decision affecting their rights,
again equivalent to those available to persons within
their own jurisdiction. On public participation, see
Article9.

. Convention for the Protection of the Marine Environ-

ment of the Baltic Sea (Helsinki, 9 April 1992),° Arti-
cle 17. The Convention also provides for the protec-
tion of information “related to intellectual property
including industrial and commercial secrecy”. It adds
that if a State neverthel ess decidesto supply such pro-
tected information to another State, the latter shall re-
spect the confidentiality of the information received
and the conditionsunder which it issupplied, and shall
usethat information only for the purposesfor which it
was supplied (Art. 18).

. Convention on the Protection of the Black Sea against

Pollution (Bucharest, 21 April 1992)% containsarare
provisiononremedies. Itsarticle 16 specifiesthat each
Contracting Party shall adopt rules and regulations on
theliability for damage caused by natural or juridical
persons and shall ensure that recourse is available in
accordance with their legal systems for prompt and
adequate compensation or other relief for damage
caused by pollution of the marine environment of the
Black Sea (Art. XVI).

. Convention for the Conservation of the Biodiversity

and the Protection of Wilderness Areas in Central
America (Managua, 5 June 1992). Article 6 calls for
stimulating knowledge about biological diversity inthe
region, while Article 7 calls for recognition and sup-
port for the knowledge, practices and technological
innovations developed by native groups in the region
which contribute to the sustainable use and conserva-
tion of biological resources. Article 13(f) calls upon
each State Party to promote public awareness of the
necessity of conserving, using sustainably and devel-
oping the biological resources of the area. In Article
35 the States Parties recogni ze the importance of pub-
lic participation in actionsto conserve biodiversity and
agree to promote the devel opment of educational ma-
terials to be distributed by the media as well as being
included in public and private educational institutions.

. Convention for the Protection of the Marine Environ-

ment of the North-East Atlantic (Paris, 22 September
1992).2t Article 9 requires the contracting parties to
ensure that their competent authorities are required to
make available relevant information to any natural or
legal person, in response to any reasonable request,
without the person having to prove an interest, with-
out unreasonable charges and within two months of
the request. The protection of the confidentiality of
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the proceedings of public authorities, international re-
lations, of commercial and industrial information in-
cludingintellectual property, and of personal date and/
or filesis also foreseen (Art. 9(3)).

10. Convention on Civil Liability for Damage Resulting

from Activities Dangerous to the Environment (Luga-
no, 26 June 1993).22 The primary focus of the Con-
vention is on providing access to remedies for envi-
ronmental harm. Broad standing is provided to envi-
ronmental organizations to seek the prohibition of an
unlawful activity that poses a grave threat of damage
to the environment and to seek orders against opera-
torsin order to prevent or mitigate damage. Actions
for compensation for harm suffered must be brought
within three yearsfrom the date on which the claimant
knew or ought reasonably to have known of the dam-
age and of the identity of the operator, and in no case
more than thirty years from the date of the incident
which caused the damage. Jurisdiction exists where
the damage was suffered; where the dangerous activ-
ity was conducted and where the defendant has his
habitual residence. Chapter |11, comprising Articles 13
to 16, concerns access to information. Public authori-
tiesareto provide accessto information to any person
upon request and without the person having to prove
aninterest. Certain exceptions are provided, and there
is atime limit of two months for reply. Any person
who considersthat hisrequest for information hasbeen
unreasonably refused or ignored or has been inad-
equately answered by a public authority is entitled to
seek ajudicial or administrative review of the deci-
sion, in accordance with the relevant legal system.
Parties may impose a reasonable cost for supplying
the information (Art. 14). Articles 15 and 16 extend
rightsto information to “bodies with public responsi-
bilitiesfor the environment and under the control of a
public authority” and, under specified conditions, to
operators of activities dangerous to the environment.
In respect to thelatter, aperson suffering damage may,
at any time, request the court to order an operator to
provide specific information in so far asthisis neces-
sary to establish the existence of aclaim for compen-
sation under the Convention (Art. 16).

11. North-American Agreement on Environmental Coop-

eration (NAAEC) (Washington, D.C., September 13,
1993)% Art. 2(1)(a), 14. Also known as the NAFTA
side agreement, the treaty contains institutional ar-
rangements for public participation. It creates a per-
manent trilateral body, the Commission for Environ-
mental Cooperation (CEC), composed of a Council, a
Secretariat and aJoint Public Advisory Committee (Ar-
ticle8). The Joint Public Advisory Committeeincludes
fifteen membersfrom the public, five from each mem-
ber country, and advises the Council as well as pro-
vides technical, scientific, or other information to the
secretariat. The Committee also may advise on the
annual programme and budget as well as reports that
are issued. It meets annualy, along with the regular
meetings of the Council. NAAEC is also thefirst en-
vironmental agreement to establish aprocedure which

alows individuals, environmental organizations and
business entitiesto complain about a State’ sfailureto
enforce its environmental law, including those deriv-
ing from international obligations.

12. Convention on Cooperation and Sustainable Use of

the Danube River (Sofia, 29 June 1994).2* Article 14
reguires the Contracting Parties to ensure that their
competent authorities are required to make available
information concerning the state or the quality of
riverine environment in the Danube Basinto any natu-
ra or legal person, with payment of reasonable charges,
in response to any reasonable request, without that
person having to prove an interest, as soon as possi-
ble. The information may be given in written, visual,
oral or data-based form. Any refusal to provide the
information regquested, based upon specified reasons,
must be given in writing.

13. Energy Charter Treaty (Lisbon, 17 December 1994),

Art. 19(1)(i) and 20, EMUT, 994:93. Article 19(1)(f)
callson partiesto promote public awareness of theen-
vironmental impacts of energy systems, of the scope
for the prevention or abatement of their adverse envi-
ronmental impacts, and of the costs associated with
various prevention or abatement measures; while para-
graph “i” calls for promoting the transparent assess-
ment at an early stage and prior to decision, and sub-
sequent monitoring, of environmental impacts of en-
vironmentally significant energy investment projects.
Article 20 requires partiesto publish promptly al laws,
regulations, judicial decisions and administrative rul-
ings of agreementsin force between Contracting Par-
tieswhich affect other matters covered by this Treaty.
The publication must take place in such a manner as
to enable Contracting Parties and Investors to become
acquainted with them. Contracting Parties are not re-
quired to disclose confidential information which
would impede law enforcement or otherwise be con-
trary to the public interest or would prejudice the le-
gitimate commercial interests of any Investor.

14. Amendments to the 1976 Barcelona Convention for

the Protection of the Mediterranean Sea against Pol-
lution (Barcelona, 10 June 1995), # Art. 15, 16 and
17. Article 15 concerns public information and par-
ticipation. It requiresthe Contracting Partiesto ensure
that their competent authorities give the public appro-
priate accessto information on the environmental state
in the field of application of the Convention and the
Protocols, on activities or measures adversely affect-
ing or likely to affect it and on activities carried out or
measurestaken in accordance with the Convention and
the Protocols. The Contracting Parties shall also en-
sure that the opportunity is given to the public to par-
ticipate in decision-making processes relevant to the
field of application of the Convention and the
Protocols, asappropriate. The Contracting Parties may
refuse, in accordance with their legal systemsand ap-
plicableinternational regulations, to provide accessto
such information on the grounds of confidentiality,
public security or investigation proceedings, stating the
reasons for such arefusal. Article 16, on liability and
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compensation, specifies that the Contracting Parties
undertake to cooperate in the formulation and adop-
tion of appropriate rules and procedures for the deter-
mination of liability and compensation for damage
resulting from pollution of the marine environment in
the Mediterranean Sea area. Finally, Article 17, con-
cerning the ingtitutional arrangements for the system,
provides that the United Nations Environment Pro-
gramme, carrying out the secretariat functions, shall
receive, consider and reply to enquiries and informa:
tion from non-governmental organizations and the
public when they relate to subjects of common inter-
est or to activities carried out at the regional level.

15. Inter-American Convention for the Protection and
Conservation of Sea Turtles (Caracas, 1 December
1996). Article 4 (2)(g) provides that the appropriate
and necessary measures that each Party shall take, “in
accordance with international law and on the basis of
the best available scientific evidence, for the protec-
tion, conservation and recovery of sea turtle popula-
tionsand their habitats’ shall include: “the promotion
of environmental education and dissemination of in-
formation in an effort to encourage the participation
of government institutions, non-governmental organi-
zationsand the general public of each State, especially
those communitiesthat areinvolved in the protection,
conservation and recovery of seaturtle populationsand
their habitats.”

16. Protocol concerning Specially Protected Areas and
Biological Diversity inthe Mediterranean (Barcelona,
19 June 1995).% Article 19, on publicity, information,
public awareness and education, was
added in 1995 to the original 1982
agreement. It provides that the Parties
shall give appropriate publicity to the
establishment of specially protected
areas, their boundaries, applicableregu-
lations, and to the designation of pro-
tected species, their habitats and appli-
cable regulations. Further, the Parties
shall endeavour to inform the public of
the interest and value of specially pro-
tected areas and species, and of the sci-
entific knowledge which may be gained
from the point of view of nature con-
servation and other points of view. Such information
should have an appropriate place in education pro-
grammes. The Parties shall also endeavour to promote
the participation of their public and their conservation
organizations in measures that are necessary for the
protection of the areas and species concerned, includ-
ing environmental impact assessments.

17. The Convention on Accessto | nformation, Public Par-
ticipation and Accessto Justicein Environmental Mat-
ters(Aarhus, 25 June 1998), signed by thirty-five States
and the European Community, takes acomprehensive
approach. The Convention builds on prior texts, espe-
cialy Principle 1 of the Stockholm Declaration, which
it incorporates and strengthens. The Preamble states
that “every person has theright to live in an environ-

ment adequate to hisor her health and well-being, and
theduty, both individually and in association with oth-
ers, to protect and improve the environment for the
benefit of present and future generations.” Thefollow-
ing paragraph adds that to be able to assert the right
and observe the duty, citizens must have accessto in-
formation, be entitled to participate in decision-mak-
ing and have access to justice in environmental mat-
ters. These provisions are repeated in Article 1 where
States Parties agree to guarantee therights of accessto
information, public participation and accesstojustice.
The Convention acknowledges its broader implica-
tions, expressing a conviction that itsimplementation
will “contribute to strengthening democracy inthere-
gion of the UNECE”. Although it was open for signa-
ture only by States members of the UNECE aswell as
States having consultative status with it (Art. 17), its
Article 19 opens the door to accession by other States
under the conditions that they are members of the UN
and that the accession is approved by the Meeting of
the Parties of the Convention.

The Aarhus Convention obliges States Parties to col-
lect and publicly disseminate information, and respond to
specific requests (Articles 4-5). Each Party isto prepare
and disseminate a national report on the state of the envi-
ronment at three- to four-year intervals. In addition, it is
to disseminate legislative and policy documents, treaties
and other international instruments relating to the envi-
ronment. Each Party must ensure that public authorities,
upon request, provide environmental information to are-
guesting person without the latter hav-
ing to state an interest. “ Public authori-
ties” means, in addition to government
bodies, any natural or legal person hav-
ing public responsihilities or functions
or providing public services. The in-
formation has to be made available
within one month, or in exceptional
cases, up to three months. In addition
to providing information on reguest,
each State Party must be proactive,
ensuring that public authorities collect
and update environmental information
relevant to their functions. This re-
quires that each State Party establish mandatory systems
to obtain information on proposed and existing activities
which could significantly affect the environment. This
provisionisclearly aimed at the private sector and is sup-
plemented by Article 5(6) which requires States Partiesto
encourage operators whose activities have a significant
impact on the environment to inform the public regularly
of the environmental impact of their activities and prod-
ucts, through eco-labelling, eco-auditing or similar means.
States Parties are also to ensure that consumer informa-
tion on products is made available.

The Aarhus Convention provides numerous exceptions
in Article 4(4) to the duty to inform, in the light of other
political, economic and legal interests. Thus, the State may
refuse to provide information if the information is not in
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its possession; the request is manifestly unreasonable or

too general; concerns material not completed or internal

communications of apublic authority; or if the disclosure

would adversely affect:

 the confidentiality of public proceedings;

» international relations, national defence or public se-
curity;

e criminal investigations or trias;

» commercia and industrial secrets; however, informa-

tion on emissions relevant to the protection of the en-

vironment shall be disclosed;

intellectual property rights;

privacy, i.e. personal data;

the interests of athird party; or

the environment, such asthe breeding sites of rare spe-

cies.

The Convention statesthat all exceptionsareto beread
restrictively and the State may provide broader informa-
tion rights than those contained in the Convention. In ad-
dition, where non-exempt information can be separated
from that not subject to disclosure, the non-restricted in-
formation must be provided. In spite of theseinterpretive
provisions, many environmental groups have expressed
concern that the exceptions will result in the withholding
of extensive and crucial information. Any refusal to pro-
videinformation must beinwriting and with reasonsgiven
for the refusal. Reasonable fees may be charged for sup-
plying information. The government has specia disclo-
sure obligationsin case of any imminent threat to human
health or the environment.

To enhance the effectiveness of the Convention, the
States Parties must provide information about informa-
tion, i.e. the type and scope of information held by public
authorities, the basic terms and conditions under which it
ismade available, and the procedure by which it could be
obtained. The Convention al so foreseesthe establishment
of publicly-accessible electronic sitesthat should contain
reports on the state of the environment, texts of environ-
mental legidation, environmental plans, programmesand
policies, and other information that could facilitate the
application of national law.

Inthe Aarhus Convention, public participationisguar-
anteed in Articles 6-8, and isrequired in regard to all de-
cisions on whether to permit or renew permission for in-
dustrial, agricultural and construction activities listed in
an Annex to the Convention as well as other activities
which may have asignificant impact on the environment.
The public must beinformed in detail about the proposed
activity early in the decision-making process and must be
giventimeto prepare and participate in the decision-mak-
ing. During the process, the public must have accessto al
relevant information on the proposal including the site,
description of environmental impacts, measures to pre-
vent and/or reduce the effects, a non-technical summary,
an outline of the main alternatives, and any reports or ad-
vice given. Public participation can be through writing,
hearings or inquiry. All public comments, information,
analyses or opinions shall be taken into account by the
party in making its decision. All decisions shall be made

public, along with the reasons and considerationson which
the decision is based.

In addition to providing for public participation regard-
ing decisions on specific projects, the Convention calls
for public participation in the preparation of environmen-
tal plans, programmes, policies, laws and regulations.
Further, States Parties are to promote environmental edu-
cation and to recognize and support environmental asso-
ciations and groups.

The provisions of Article 9 of the Aarhus Convention
mirror many human rights texts in requiring proceedings
before an independent and impartial body established by
law. Each State Party must providejudicial review for any
denial of requested information, and aremedy for any act
or omission concerning the permitting of activities and
“actsand omissions by private personsand public authori-
tieswhich contravene provisions of its national law relat-
ing to the environment”. Standing to challenge permitting
procedures or resultsis limited to members of the public
having a sufficient interest or maintaining impairment of
aright; however, the Convention provides that environ-
mental non-governmental organizations* shall be deemed”
to have sufficient interest for this purpose. Standing to
challenge violations of environmental law is open to the
public, including NGOs “where they meet the criteria, if
any, laid down in national law” (Article 9 (3)).

The Convention’ stopic hasinduced the draftersto take
small stepstowardsthe creation of compliance procedures
and enhancement of public participation on the interna-
tional level. Primary review of implementation isconferred
on the Meeting of the Parties, at which non-governmental
organizations “qualified in the fields to which this Con-
vention relates’ may participate as observersif they have
made arequest and not more than one-third of the parties
present at the meeting raise objections (Article 10). This
iS a common provision in international environmental
agreements. The Convention adds, however, a provision
on compliance review (Article 15) which mandates the
establishment by the Mesting of the Parties of a “non-
confrontational, non-judicial and consultative” optional
arrangement for compliance review, which “shall alow
for appropriate public involvement and may include the
option of considering communications from members of
the public on matters related to this Convention”. This
tentative language marks the first time a petition proce-
dure has been contemplated in an international environ-
mental agreement. If the compliance procedure is estab-
lished, it will mark an important step in enhancing the
effectiveness of international environmental agreements.
At present, nearly all such agreements vest authority over
issues of implementation and compliance in the Confer-
enceor Meeting of the Parties, aplenary and political body.
In some cases small secretariats are created, but they lack
broad competence over compliance matters.

18. A Protocol on Water and Health to the Helsinki Wa-
tercourses Convention, adopted in London on 17 June
1999,% details in Article 10 the required content of
public information. The objective of that Protocol is
to promote the protection of human health and well-
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being at all appropriate levels, nationally aswell asin
transboundary and international contexts. Seealso Art.
5(i).

19. The Council of Europe Convention on the Protection
of the Environment through Criminal Law (Strasbourg,
4 November 1998)% providesthat each Party may “de-
clarethat it will, in accordance with domestic law, grant
any group, foundation or association which, accord-
ing to its statutes, aims at the protection of the envi-
ronment, the right to participate in crimina proceed-

Tribal Peoplesin Independent Countries (Geneva, 27
June 1989) contains numerousreferencesto thelands,
resources and environment of indigenous peoples. Ar-
ticle 2 providesthat actions respecting indigenous peo-
ples shall be developed with the participation of the
peoples concerned. Special measures areto be adopted
for safeguarding the environment of such peoplescon-
sistent with their freely-expressed wishes (Art. 4).
States Parties must consult indigenous peoples (Art.
6) and provide for their participation in formulating
national and regional development plansthat may

Watershed
management

Agro- 1
acosystems

(Blue > ~g—p ((Municipal Solid Wasid) o
Managemen

Market
Interventions

Industries

management
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affect them (Art. 7). Environmental impact assess-
ment must be done of planned development ac-
tivities with the cooperation of the peoples con-
cerned (Art. 7(3)) and “governments shall take
measures, in cooperation with the peoples con-
cerned, to protect and preserve the environment
of the territories they inhabit” (Art. 7(4)). Rights
to remedies are provided in Article 12. Part 11 of
the Convention addresses land issues, including
the rights of the peoples concerned to the natural
resources pertaining to their lands. Therightsin-
clude“theright to participate in the use, manage-

Watershed

Municipal solid waste management with multiple environmental foci

Courtesy: ETaBM

ings concerning offences established in accordance
with th[€] Convention” (Art. 11).

20. The Convention on the Conservation and Management
of Highly Migratory Fish Socks in the Western and
Central Pacific Ocean (5 September 2000, 40 ILM
278 (2001)) adopts a participatory approach to fish
stock management in the region. Article 21, entitled
“transparency”, calls on the Commission created to
“promote transparency in its decision-making proc-
essesand other activities’. Representativesfrominter-
governmental and non-governmental organizations
concerned with matters relevant to the implementa
tion of the Convention shall be afforded the opportu-
nity to participate in the meetings of the Commission
and its subsidiary bodies. Rules of procedure are to
detail the modalities of participation and “shall not be
unduly restrictive in this respect”. Such organizations
are aso to be given timely access to pertinent infor-
mation.

C. Global human rightstreaties

1. The Convention onthe Rightsof the Child (New Y ork,
20 November 1989) refers to aspects of environmen-
tal protection in respect to the child’ s right to health.
Article 24 provides that States Parties shall take ap-
propriate measures to combat disease and malnutri-
tion “through the provision of adequate nutritiousfoods
and clean drinking water, taking into consideration the
dangers and risks of environmental pollution” (Art.
24(2)(c)). Information and education isto be provided
to all segmentsof society on hygieneand environmen-
tal sanitation (Art. 24(2)(e)).

2. ILO Convention No. 169 concerning Indigenous and

ment and conservation of these resources’ (Art.
15). Article 30 requires governments to make
known to the peoples concerned their rights and
duties.

D. Regional human rightstreaties
1. The African Charter on Human and Peoples’ Rights,
(Banjul, 26 June 1991) contains several provisionsre-
lated to environmental rights. Article 21 providesthat
“all peoples shall freely dispose of their wealth and
natural resources’ and adds that thisright shall be ex-
ercised in theexclusiveinterest of the people”. Article
24, which could be seen to complement or perhaps
conflict with Article 21, states that “all peoples shall
have the right to a general satisfactory environment
favourable to their development”. Article 7 provides
that “every individual shall have the right to have his
cause heard”.

Article 11 of the Additional Protocol to the American

Convention on Human Rightsin the Area of Economic,

Social and Cultural Rights (San Salvador, 17 Novem-

ber 1988), % istitled: “Right to ahealthy environment”.

It proclaims:

1. Everyone shall have theright to live in a healthy
environment and to have access to basic public
services.

2. The States Parties shall promote the protection,
preservation and improvement of the environment.

. The European Convention on the Exercise of Chil-

dren’s Rights (Strasbourg, 25 January 1996)* aims at
ensuring accessto information and participation of chil-
dren in decisions relevant to them, as well as appro-
priate remedies (Articles 1 and 3).

. Non-binding instruments
The World Health Organization’s European Charter
on the Environment and Health® states that “every

=m
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individua is entitled to information and consultation
on the state of the environment.”

2. The States participating in the Helsinki process have
confirmed theright of individuals, groups, and organi-
zations to obtain, publish and distribute information
on environmental issues.®

3. The Bangkok Declaration, adopted on 16 October
1990, affirms similar rightsin Asiaand the Pacific.

4. The Arab Declaration on Environment and Devel op-
ment and Future Perspectives of September 19913
speaksof theright of individualsand non-governmental
organizations to acquire information about environ-
mental issues relevant to them.

5. Joint Communiqué and Declaration on the Establish-
ment of the Arctic Council, Ottawa, 19 September 1996,
35I1LM 1382), initsPreambleand Articles 1(a), 2and
3(c), provides rights of participation to indigenous
communities of the circumpolar region.

Appendix: Other Legal Instruments

A. European Community texts

In the European Community two general directives
address rights of information. First, the duty to provide
information in connection with mandatory environmental
assessment projectsis made explicit in Council Directive
Concerning the Assessment of the Effects of Certain Pub-
licand Private Projects on the Environment.* Second, on
7 June 1990 the Community adopted a Directive on Free-
dom of Access to Information on the Environment.*® The
Directive coversvirtually all environmental data, includ-
ing information held by public authorities that relates to
the state of the environment; activities or measures ad-
versely affecting or likely so to affect the environment;
and activities or measures designed to protect the envi-
ronment (Article 2(a)). “Public authorities’ is defined to
include all administrations with responsibilities relating
to the environment (Article 2(b)) but Article 6 extendsthe
Directive' sapplication to al bodieswhich have responsi-
bilities for the environment that derive from public au-
thorities. Thus, the Directive appliesto any delegated en-
vironmental functions, except judicial and legidl ative bod-
iesacting “inajudicial or legislative capacity.” Accessto
information is available to any “natural or legal person”
without distinction according to nationality and without
the necessity to prove an interest (Article 3(1)), thus al-
lowing individualsin another member State or even those
from outside the Community to have access to informa-
tion. The State must respond within two months to any
request for information and must give reasonsfor any re-
fusal to supply the requested information. When the ac-
cesstoinformationisrefused, ajudicial or administrative
review of the decision must be provided in accordance
with the relevant national legal system. The scope of the
right of access to information as well as the grounds for
refusal should be subject to review by the European Court
of Justice in a properly brought case.

On 7 December 2000, the Nice Summit of the Euro-
pean Union adopted the Charter of Fundamental Rights
of the European Union. Article 37 of the Charter concerns

environmental protection. Unlike many provisions of the
Charter, including the right to health, the article is not
framed in terms of rights of persons within the European
Union or of duties of member States. Instead, it provides
that “ahigh level of environmental protection and theim-
provement of the quality of the environment must beinte-
grated into the policies of the Union and ensured in ac-
cordance with the principle of sustainable development.”

B. Treaty for the establishment of the East African
community

Article 111 proclaims that “a clean and healthy envi-
ronment is aprerequisite for sustainable development.”
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