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Prevention of Transboundary Harm from Hazardous Activities
– A sub-topic of international liability –

by Pemmaraju Sreenivasu Rao*

ILC

At its 53rd session, the International Law Commission
(ILC) completed, on second reading, a set of draft articles
on the subject of prevention of significant transboundary
harm from hazardous activities. Since 1978, the ILC has
been considering the subject of international liability for in-
jurious consequences arising out of acts not prohibited by
international law.1 The liability topic originated from the
Commission’s discussion on State responsibility, particu-
larly on draft Article 35 (now 27) of Part I. It was placed on
the agenda of the ILC in 1978. Between 1980 and 1984, Mr
Quentin-Baxter, the first Special Rapporteur, submitted five
reports. After the death of Mr Quentin-Baxter, Mr Julio
Barboza was appointed as the Special Rapporteur. He pre-
pared 12 reports between 1985 and 1996. Remedial meas-
ures were understood to include those designated for miti-
gation of harm, restoration of what was harmed, and com-
pensation for harm caused.2 It was also decided that the de-
cision whether to proceed with the next stage of remedial
measures would be decided only upon completion of the
first stage on prevention.

In 1994-95 a Commission provisionally adopted, on first
reading, several articles.3 In 1996 a new Working Group
submitted a report containing a complete discussion not only
on the issue of prevention but also including liability for
compensation or other relief in the form of draft Articles
with commentaries.4 In pursuance of its earlier decision, in
1997 the Commission decided to divide the topic of liability
into the topics of prevention and liability. It further decided
to postpone consideration of liability and concentrate on
prevention. It appointed the present author as Special Rap-
porteur for this topic.

The ILC adopted a set of draft Articles on the sub-topic
of prevention at its first reading and submitted the same to
be considered by the General Assembly and for the com-
ments of Member States.5 In 1999, the Rapporteur submit-
ted his second report, which addressed the obligation of due
diligence and reviewed the treatment of the topic of liability
in the work of the ILC. Also in 1999, the ILC reviewed  three
options for its future work and chose to finish work on pre-
vention rather than terminating the work or proceeding with
work on liability. The Commission received the Special Rap-
porteur’s third report in May 2000, which contained, in an
Annex, revisions to the text of draft Articles adopted on first
reading. This text was considered in 2001 on the basis of the
recommendations made by the Drafting Committee, and
adopted a set of revised draft Articles on its second reading.

The Commission also recommended that the entire product
could be adopted in the form of a Framework Convention.6

The third report also contained an analysis of the scope
of the topic, limiting it to activities not prohibited by inter-
national law. Article 1 of the draft states that the present
Articles apply to activities not prohibited by international
law, which involve a risk of causing significant transbound-
ary harm. This definition of the topic became necessary in
order to distinguish it from obligations of States for conse-
quences arising from internationally wrongful acts, which
are subject to State responsibility. It was argued that the topic
of prevention was essentially concerned with management
of risk and is, therefore, unrelated to categorisation of ac-
tivities not prohibited by international law. On the other hand,
the view was taken that any deletion of the phrase might
necessitate a review of the entire text of the draft Articles,
which may broaden the scope, requiring fresh approval by
States in the Sixth Committee of the UN General Assembly.
It was pointed out that the retention of the phrase was essen-
tial to indicate the link between the sub-topics of prevention
and liability.

Regarding deleting the phrase ‘activities not prohibited
by international law’, neither the members of the ILC nor
States who discussed the matter later in 2000 in the Sixth
Committee could agree on any conclusion. Opinion was
divided.7

At the end of its session in 2001, the Commission adopted
on second reading a set of 19 draft Articles. New Articles 16 and
17 were added in response to suggestions made by States on
planning for emergencies and notification of emergencies.

Article 3 is the central Article dealing with the concept
of prevention which is essentially an obligation of due dili-
gence.8 The standard of due diligence against which the con-
duct of State of origin should be examined is that which is
generally considered to be appropriate and proportional to
the degree of risk of transboundary harm in any particular
instance. It involved a duty on the part of the State to inform
itself of factual and legal components that relate in a fore-
seeable manner to the contemplated procedure and to take
appropriate responsive measures in a timely fashion. In this
connection it may be noted that the economic level of a
State is one of the factors to be taken into account in deter-
mining whether a State has complied with its obligation of
due diligence. However, a State’s economic level cannot be
used to exempt a State from its obligation under the present
Articles. In other words, even in the case of a developing
country, a necessary degree of vigilance, employment of
infrastructure and monitoring of hazardous activities in the
territory of the State (a natural attribute of any government)
is expected. The operator of the activity is expected to bear
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the cost of prevention to the extent that he is responsible for
the operation.

Articles 6 to 11 provide for the obligation of State of origin
first to authorise any hazardous activity prior to its commence-
ment. Such an authorisation should be based on an assessment
of the risk involved. Where the risk involved is likely to cause
significant transboundary harm, the State of origin is required to
provide notification and information to the States likely to be
affected. Articles 9 to 13 provide for engagement between the
State of origin and the States likely to be affected. Such an en-
gagement could result in setting out the conditions under which
the activities could be authorised. It could also provide for joint
management of the risk and the project itself. Article 13 is an
important Article and provides for the obligation to inform the
population(s) likely to be exposed to the risk involved, to ascer-
tain their views. The State of origin owes this obligation not only
to its own population but also to peoples in other States likely to
be affected. Article 15 provides for protection, or other appro-
priate redress, to all persons in accordance with the judicial or
other procedures and the legal system of the State of origin.
Access to the system of redress is to be provided to all natural or
judicial persons who may be or are exposed to the risk of signifi-
cant transboundary harm, without any discrimination on the basis
of nationality or residence or place where the injury may have
occurred.

Article 19 provides for compulsory fact-finding in the case
of any dispute between States concerned and in the absence of
any other obligatory applicable mechanism of peaceful dispute
settlement, or a mechanism established by mutual agreement. It
may be noted that this is a compromise proposal and takes a
minimalist position avoiding the two extreme points of view.
One such point of view demands a more comprehensive com-
pulsory system of dispute settlement, and the other rejects a ref-
erence to any compulsory procedure including a compulsory
fact-finding mechanism.

The draft Articles adopted on second reading contained
a Preamble, which now does not need to refer to the right to
development. However, it still attempts to find a balance
between a country’s need for development and its obliga-
tions to preserve and promote environmental safety and
security. This is done by referring to both the principles of
permanent sovereignty of States over their natural resources
and the Rio Declaration on Environment and Development.
It also emphasises a State’s limits to freedom in authorising
the carrying out of hazardous activities within its territory.
The Preamble also refers to the requirement of seeking and
the right to obtain international cooperation on the part of
States concerned.

It may be noted that the draft Articles on prevention
should be treated as a progressive development of interna-
tional law, particularly in respect to obligations concerning
the management of risk and engagement between States of
origin and States likely to be affected. The obligation to in-
form the public (Article 13), the need to provide foreign
nationals with access to domestic, judicial and quasi-judi-
cial forums (Article 15) and on the settlement of disputes
(Article 19) are examples of progressive development.

India, along with China and a number of other coun-
tries, has also emphasised the need to give priority to issues
concerning development, transfer of technology and re-

sources, with a view to building the capacity of developing
countries.9 The importance of differentiating between the
standards applicable to developing countries and standards
accepted by developed countries was also noted, since they
may not be suitable or achievable by developing countries.
In this regard, the need for the establishment of international
funds was also emphasised. These countries welcomed the
draft Articles on prevention but emphasised the need to place
the entire effort of managing risks of hazardous activities in
the overall context of the right to development.

The Preamble in the draft Articles on the legal regime
concerning prevention attempts to accommodate the posi-
tion taken by India, China and several other developing coun-
tries, who believed that the entire subject of prevention could
only be seen in the broader context of the right to develop-
ment and the obligations to promote, preserve and protect
the environment. We may also note that the ‘precaution’ and
‘polluter-pays’ principles noted under Article 10 and in con-
nection with the discharge of the duty of authorisation of
any hazardous activity are principles of prudence to be ob-
served in the interest of the State and its population. They
are not suggested as strict legal obligations. In this connec-
tion, States concerned would be guided by their economic
policies and priorities, the operator’s availability of funds
and the overall benefits sought to be maximised for its popu-
lation without in any way disregarding their obligation to
preserve, promote and protect the environment.

The completion of the Commission’s work on preven-
tion brings us to the question of consideration of the second
part of the topic, namely liability. In view of the strong sup-
port extended for consideration of the topic by the ILC, the
Sixth Committee of the General Assembly has recommended
that the ILC resume its consideration of liability. It is ex-
pected that the Commission will examine the matter further
in the light of comments already received from governments,
and other relevant developments in international law.
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