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Switzerland, the UK and the USA (Twenty-second Session of the FAO Conference,
Rome, 5-23 November 1983, C 83/REP, paras 275-285). Hence, the explicit recog-
nition by Resolution 4/89 of plant breeders’ rights. This, however, was counter-
balanced by the simultaneous recognition of farmers’ rights, stemming from ‘the
enormous contribution that farmers of all regions have made to the conservation
and development of plant genetic resources, which constitute the basis of plant
production throughout the world’, a position that was largely advocated by de-
veloping countries.
17 Resolution 3/91 provided: (i) on the one hand, that ‘breeders’ lines and farm-
ers’ breeding material should only be available at the discretion of their developers
during the period of development’, echoing to some extend the 1991 amendment
to the UPOV Convention; (ii) on the other hand, that ‘nations have sovereign rights
over their plant genetic resources’, and that ‘the concept of mankind’s heritage, as
applied in the International Undertaking on Plant Genetic Resources, is subject to
the sovereignty of the states over their plant genetic resources’. This reflected an
obvious move from a heritage-based approach to a sovereignty-based approach, a
position that had already prevailed at the time in the draft text of the CBD, and
which was later repeatedly confirmed in various UNCED and post-UNCED legal
documents. Resolution 3/91 has therefore clearly contributed to closing the gaps
between the Undertaking and related conventions, in particular with the then soon-
to-be CBD.
18 Conversely, no reference is made in the Treaty to the ‘heritage of mankind’, a
concept which was central to the Undertaking. Instead, the notion that plant ge-
netic resources are a ‘common concern of all countries’ is used in the Preamble, in
line with similar language in the CBD’s Preamble (‘Affirming that the conserva-
tion of biological diversity is a common concern of humankind’).
19 The term ‘sustainable’ appears no less than 24 times in the Treaty, and ‘sus-
tainably’ twice.
20 There is provision for participation of interested stakeholders in decisions
regarding plant genetic resources in the eighth paragraph of the Preamble and in
Articles 6.2-c and 9.2-c.
21 Article 9, as well as the relevant preambular paragraphs (7 and 8), largely
borrowed from, and built upon, the aforementioned Resolutions 4/89, 5/89 and 3/
91 (footnotes 14, 15 and 16), whereby the notion of farmers’ rights was conceptu-
alised under the Undertaking.
22 In para. 6 of the Preamble and Articles 6.2-c and 7.2-b, in particular.
23 During the Treaty’s negotiation, the list of crops was the subject of heated
debates between the proponents of a long list (particularly EU countries) and the
advocates of a short one (developing countries, the historic holders of plant genetic
resources), with very diverging proposals that ranged from 9 to 287 crops (Earth
Negotiations Bulletin. Negotiations on the International Treaty on Plant Genetic
Resources for Food and Agriculture: 30 October - 3 November 2001, Vol. 9, No.
213, 5 November 2001, at www.iisd.ca/biodiv/iu-wg/). The eventual consensus
list was a balanced one, covering most crops which are considered essential to
world food security (Verbatim Record, Thirty-first Session, Fourth Plenary Meet-
ing, 3 November 2001, C 2001/PV/4, at: http://internal.fao.org/bodies/conf/C2001/
conf.htm).
24 Article 12.3-d, stating that recipients ‘shall not claim any intellectual prop-
erty or other rights that limit the facilitated access to plant genetic resources for
food and agriculture, or their genetic parts or components, in the form received
from the Multilateral System’, involved one of the most contentious issues during
the negotiations. Some countries, including Australia, Canada, Japan and the USA,
were concerned that this provision could impinge on their IPR laws and policies.
However, the EU viewed Article 12.3-d as consistent with IPRs (Verbatim Record,
Thirty-first Session, Fourth Plenary Meeting, 3 November 2001, C 2001/PV/4, at:
http://internal.fao.org/bodies/conf/C2001/conf.htm).
25 This Plan was adopted by 150 countries in 1996 at the Leipzig International

Technical Conference on Plant Genetic Resources for Food and Agriculture (avail-
able at ftp://ext-ftp.fao.org/waicent/pub/cgrfa8/GS/gpaE.pdf).
26 In 1989, the International network of ex situ collections was created under the
auspices of FAO in collaboration with CGIAR (Progress Report on the Interna-
tional network of ex situ collections under the Auspices of FAO, CGRFA-8/99/7,
Rome, FAO, 1999, at: ftp://ext-ftp.fao.org/waicent/pub/cgrfa8/8-7-e.pdf). In 1994,
12 centres of CGIAR signed agreements with FAO whereby they placed most of
their collections (some 500,000 collections) in that Network and agreed to hold the
designated germplasm in trust for the benefit of the international community, and
not to claim ownership or seek intellectual property rights over the germplasm and
related information (ftp://ext-ftp.fao.org/waicent/pub/cgrfa8/Gs/CGtextF.PDF).
27 The Treaty’s Governing Body, made up of all contracting parties, shall elect
its Chairperson and Vice-chairpersons, who will form the Bureau. The Secretary
of the Governing Body shall be appointed by the Director-General of FAO.
28 Article 22 on settlement of disputes is complemented by Annex II to the Treaty,
which lays down the procedural rules for settling disputes through arbitration or
conciliation.
29 It shall remain open for signature, at FAO, from 3 November 2001 to 4 No-
vember 2002 to FAO members and to States not members of FAO which are mem-
bers of the UN, of its specialised agencies or of IAEA (Article 25). Depository
functions will be performed by the Director-General of FAO (Article 34).
30 Para. 3 of Resolution 3/2001 invites States to sign the Treaty and ‘to deposit
instruments of ratification, acceptance, approval or accession, at the earliest op-
portunity’.
31 In this regard, paras 13 and 15 of Resolution 3/2001 invite CBD’s CoP and
IARCs to cooperate with the Interim Committee and, in the future, with the Trea-
ty’s governing body.
32 It should be noted that, under Article 21, mechanisms to promote compliance
with the Treaty include legal assistance to countries in development and in transi-
tion.
33 S. Sahai. ‘India’s Plant Varieties Protection and Farmers’ Rights Act’ (2000),
at: www.ciroap.org/food/PVP_SUNS.PDF.
34 ‘African model legislation for the protection of the rights of local communi-
ties, farmers and breeders, and for the regulation of access to biological resources’,
Part V – Farmers’ Rights (www.grain.org/publications/oau-model-law-en.cfm).
35 General references to farmers’ rights may be found in a few other texts, such
as Costa Rica’s 1998 Ley de biodiversidad, which provides: (i) ‘El Estado reconoce
la existencia y validez de las formas de conocimiento e innovación y la necesidad
de protegerlas, mediante el uso de los mecanismos legales apropiados para cada
caso específico’ (Artículo 77.); and (ii) ‘El Estado otorgará la protección indicada
en el artículo anterior, entre otras formas, mediante [...] derechos de los agricultores
(Artículo 78.). Another example is Bangladesh’s draft Plant Varieties Act of 1998
(www.grain.org/publications/bangladesh-pvp-1998.cfm), whose Article 22 deals
with farmers’ rights.
36 J. Esquínas-Alacázar. ‘Agricultural Biological Diversity and Farmer’s Rights’,
World Conference on Bioethics, Gijón, Spain, June 2000; ‘Plant Genetic Resources:
A Base for Food Security’. CERES, No. 118, Vol. 20/4, 1987.
37 Earth Negotiations Bulletin. Negotiations on the International Treaty on Plant
Genetic Resources for Food and Agriculture: 30 October - 3 November 2001, Vol.
9, No. 213, 5 November 2001 (www.iisd.ca/biodiv/iu-wg/).
38 The first paragraph of the Treaty’s Preamble emphasises ‘the special nature
of plant genetic resources for food and agriculture, their distinctive features and
problems needing distinctive solutions’.
39 In addition to the explicit references to CBD made in several clauses of Reso-
lution 3/2001 and of the Treaty, Article 1.2 clearly states that the Treaty’s objec-
tives ‘will be attained by closely linking this Treaty to [...] the Convention on Bio-
logical Diversity’.

MOX Plant Dispute

ITLOS

On 3 December 2001, the International Tribunal for
the Law of the Sea delivered its Order1 in the MOX Plant
Case, Provisional Measures (Ireland v. United Kingdom).

The dispute stems from the United Kingdom’s authori-
sation to open a new MOX facility in Sellafield. The facil-
ity is designed to reprocess spent nuclear fuel into a new
fuel, which combines reprocessed plutonium with uranium

and is known as mixed oxide fuel, or MOX. The Irish
government has pointed out that the plant will contribute
to the pollution of the Irish Sea, and emphasised the po-
tential risks involved in the transportation of radioactive
material to and from the plant.

By notification dated 25 October 2001, addressed to
the United Kingdom, Ireland requested that the dispute



ENVIRONMENTAL POLICY AND LAW, 32/1 (2001)26

0378-777X/01/$12.00 © 2002 IOS Press

be submitted to an arbitral tribunal to be established un-
der Annex VII of the United Nations Convention on the
Law of the Sea.

On 9 November 2001, Ireland submitted a request for
the prescription of provisional measures under article 290,
paragraph 5, of the Convention to the International Tribu-
nal for the Law of the Sea pending the constitution of the
arbitral tribunal.

According to article 290 of the Convention, the Tribu-
nal may prescribe provisional measures if it considers pro-
visional measures appropriate to “preserve the respective
rights of the parties to the dispute or to prevent serious
harm to the marine environment.” Further, if it considers
that prima facie the arbitral tribunal, which is to be con-
stituted, would have jurisdiction and that the urgency of
the situation so requires.

The Tribunal first examined the United Kingdom’s
argument, based on article 282 of the Convention, that the
Tribunal is not competent to prescribe provisional meas-
ures since the main elements of the dispute are governed
by regional agreements, including European Treaties,
which provide for binding means of resolving disputes.

The Tribunal took the view that the dispute concerns
the interpretation and application of the Convention and
no other agreement. The United Kingdom also maintained
that the requirements of
article 283 were not sat-
isfied, since no exchange
of views had taken place
between the parties before
the Case was submitted to
the Tribunal. In response
to this argument, the Tri-
bunal considered that a
State Party is not obliged
to continue with an ex-
change of views when it
concludes that the possi-
bilities of reaching agree-
ment have been exhausted. It therefore found that the
Annex VII arbitral tribunal would prima facie have juris-
diction over the dispute.

The Tribunal then considered whether provisional
measures are required pending the constitution of the
Annex VII arbitral tribunal (according to the provisions
of the Convention this should take place in early February
2002). It noted and placed on record the assurances given
by the United Kingdom that there will be no additional
marine transports of radioactive material either to or from
Sellafield as a result of the commissioning of the MOX
plant until summer 2002.

The Tribunal noted that, in accordance with article 290,
paragraph 5, of the Convention, it may prescribe provi-
sional measures if it considers that the urgency of the situ-
ation so requires this. In the circumstances of this case,
the Tribunal found that the urgency of the situation did
not require the prescription of the provisional measures
as requested by Ireland, in the short period before the con-
stitution of the Annex VII arbitral tribunal. “It is the re-

sponsibility of the UK if it wants to commission the plant
and later run the risk of it being closed down,” it said.

However, the Tribunal considered that the duty to co-
operate is a fundamental principle in the prevention of
pollution of the marine environment under Part XII of the
Convention and general international law, and that rights
arise therefrom which the Tribunal may consider appro-
priate to preserve under article 290 of the Convention. In
the view of the Tribunal, prudence and caution require
that Ireland and the United Kingdom cooperate in exchang-
ing information concerning risks or effects of the opera-
tion of the MOX plant and in devising ways to deal with
them, as appropriate. For these reasons, the Tribunal pre-
scribed the following provisional measure, pending a de-
cision by the Annex VII arbitral tribunal:

“Ireland and the United Kingdom shall cooperate and
shall, for this purpose, enter into consultations forthwith
in order to:
(a) exchange further information with regard to possible

consequences for the Irish Sea arising out of the com-
missioning of the MOX plant;

(b) monitor risks or the effects of the operation of the MOX
plant for the Irish Sea;

(c) devise, as appropriate, measures to prevent pollution
of the marine environment which might result from
the operation of the MOX plant.”

The Tribunal further decided that, in accordance with
article 95, paragraph 1, of the Rules, Ireland and the United
Kingdom shall each submit an initial report in compli-
ance with the provisional measures prescribed, not later
than 17 December 2001, and authorised the President of
the Tribunal to request such further reports and informa-
tion as he may consider appropriate after that date.

Critics of the plant argue that it could be a target for
terrorist attacks and could pollute the Irish Sea with ra-
dioactive materials. They also dispute its economic viabil-
ity because calculations used by British ministers did not
include its estimated construction cost of £470 million
(• 795.5 million).

A ruling against the plant once plutonium had been
introduced would cost taxpayers millions of pounds in
clean-up costs. However, Brian Wilson, the UK energy
minister, indicated that commissioning would go ahead.
The complex was given the go-ahead in October 2001,
after a study showed that it would be cheaper to allow it to
open than to scrap it, and the project was due to be offcially
launched on 20 December 2001.

Dublin is pursuing a second international arbitration
process under the OSPAR Convention for the Protection
of the Marine Environment of the North-East Atlantic.
Critics are also awaiting the result of an appeal from No-
vember 2001 against a United Kingdom High Court rul-
ing that backed the government’s approval of the plant.
(See also report on page 41.)  (MJ)

Note:
1 The text of the Order and the opinions appended thereto is available at
www.itlos.org and www.tiddm.org.


