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REGIONAL AFFAIRS

EU

EMASand 1SO 14001: A Comparison

by Oluoch-Wauna, Lucas O.*

Introduction

On 29 June 1993, the Council of the European Com-
munities (Council) adopted Regulation 1836/93 establish-
ing an Environmental Management and Audit System for
industrial undertakings within the Community (EMAS).!
Three years later, in September 1996, the International
Organisation for Standardization (ISO) issued an Interna-
tional Environmental Management Standard called ISO
14001 (Standard).

ISO is a non-governmental organisation founded in
1947 with headquarters in Geneva, Switzerland. It is a
federation of national standards bodies from
some 130 countries, one body from each coun-
try. Its mission is to promote the development
of standardisation and related activities in the
world with a view to facilitating the international
exchange of goods and services and to devel- 'ﬁ'
oping co-operation in the spheres of intellec-
tual property, scientific, technological and eco-
nomic activity. The national standards organi-
sations participate and contribute to ISO stand-
ard making. ISO’s work results in international
agreements, which are published as international stand-
ards.’

This study sets out to compare and analyse EMAS and
the Standard as instruments of environmental protection
based on environmental management. It looks at the ra-
tionale behind the development of Environmental Man-
agement Systems (EMS) vis-a-vis “command and con-
trol” mechanisms. It then takes an overview of the specif-
ics of both instruments before turning to deal with their
distinguishing features, highlighting their weaknesses and
strengths in environmental protection. Finally, the pros
and cons of adoption of either instrument are explored
and recommendations for improvements made.

Rationale for the Development of EM S

EMAS and the Standard are “self-regulatory’? instru-
ments of environmental protection. The two instruments
are similar, to the extent that they deal with environmen-
tal management. The differences are found as to their re-
spective contents and effect.*

In “self-regulation”, the state or agency establishes
institutional or organisational arrangements with the pur-

*  The author is currently pursuing his LL.M degree at Bremen University, Ger-
many.
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pose of proactively directing and promoting environmen-
tally friendly behaviour. A polluter is encouraged to con-
sider the environmental impact of his/her activities right
from the beginning of process or product innovation in
respect of the use of raw materials and energy, emissions
and waste, hazards to man and the environment and non-
recyclable waste, and how these can be avoided. There is
emphasis on prevention rather than ‘cure’. Here a shift is
made from the traditional threat of legal sanction as a tool
of compliance to use of such methods such as incited con-
sensus within a given industry, market pressure, disclo-
sure of environmental activities of an undertak-
ing to the public, organisation and providing,
by way of promotion, information regarding the
benefits of an environmental management sys-
tem and audit to the public.

* The state or agency provides the framework
in the form of rules and guidelines that makes
“self-regulation” by polluters possible and may,
as in the case of EMAS, act as a supervisor to
ensure proper implementation.

Generally, environmental protection has
evolved as a state function implemented through the “com-
mand and control” mechanisms in the form of legal rules
which regulate the conditions under which an activity with
anegative environmental impact may take place.’ Enforce-
ment of the “command and control” mechanisms takes
several forms including, among others, licensing, issuance
of permits and levying of fines.

“Command and control” instruments, however, fail to
meet the desired standards as instruments of environmen-
tal protection in this age where our society gets more com-
plex each day. They do not aim at inherent changes in
polluters’ behaviour, but rather provide conditions in which
the behaviour may continue. A case in point is where there
exist laid down conditions to be fulfilled by an applicant
before a permit to establish an industrial plant may be
issued. Once the permit is granted, the parties are not en-
couraged to go beyond the formal requirements to protect
the environment. In other words, policy efficiency is not
the predominant standpoint of regulatory control but ad-
ministrative accuracy, conformity to rules and legal cer-
tainty.®

Lack of evaluation systems to measure and allocate
the costs of environmental damage limits the quality of
financial instruments such as fines in environmental pro-
tection. This is compounded by the fact that harmful con-
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sequences of environmental degradation arise over long
distances and have delayed effects.

Regulatory controls may in themselves be insufficient
to provide a stimulus for the introduction of a cleaning
equipment or the adoption of cleaner technologies in an
undertaking.” It has also been pointed out that regulatory
controls are ineffective because they neglect individual
costs of pollution control and prevention® and hamper
environmentally-friendly innovations by failing to incite
and promote innovation.

Moreover, there is a deficit in enforcement of regula-
tory controls due to inadequate enforcement agencies,
personnel and mechanisms coupled with bureaucratic and
long procedures of enforcement arising from the fact that
agency decisions are subject to the rule of law that may
result in long legal procedures. The consequence is that
compliance is in some cases delayed to the detriment of
the environment.

On the same note, Prof. Murray, considering the Ameri-
can environmental legal regime states:

“The breadth and complexity of the regulations
have led to the increased bureaucracy and expen-
sive monitoring and record keeping...” so that “...
although there have been some stellar environmen-
tal success stories (as a result of regulations), the
time has come to look forward to a new paradigm
of environmental policy.”

As instruments of environmental protection, regula-
tory controls are also disadvantaged due to political con-
siderations. A government may not be willing to enact
unpopular environmental legislation because of the risk
of losing elections.'” But even further, environmental
policy competes and conflicts with other policies such as
agricultural and industrial policy and in most cases, envi-
ronmental policy takes second place. For instance, the need
to improve agricultural production sanctions the use of
manure which is a main source of acidification and pollu-
tion of groundwater. Industrialisation means increasing
emissions into air and water, noise pollution and the need
for more landfills. This is aggravated by the fact that the
policy in other sectors is actually often more important to
the quality of the environment than environmental policy
itself.!!

By reason of these deficits, “self-regulatory” instru-
ments such as EMAS and the Standard seek a redefinition
of control as a joint activity of various levels of (govern-
ment and) civil societies. They present an interactive model
of control which attempts to bring interaction and com-
munication among all actors in handling environmental
problems. The state or agency acts more as a facilitator of
the policy process than as an autonomous administrator.
The actors learn together how to achieve the desired re-
sults without compromising each other’s vested interests,
which are often clearly present in environmental issues.

“Self-regulation” also responds to weaknesses of eco-
nomic instruments of environmental protection, which are
instruments of an interventionist environmental policy that
require the setting of concrete environmental protection
or precaution targets. These kinds of instruments can only
be applicable to an existing environmental problem. They

are therefore not suitable to a “proactive” environmental
policy which aims at an environmentally friendly societal
structure but, because it is not able to formulate precise
environmental quality targets, has to rely on general guid-
ance as to the general direction of intended change.?

The need for proactive environmental policy becomes
even more clear in view of the enormous complexity of
modern environmental policy. There is widespread absence
of scientific certainty about the existence and extent of
risks, the complexity of potential adverse effects of envi-
ronmental measures on industry and the labour market,
the danger of shifting the problem from one environmen-
tal medium to another and the need to achieve structural
change of the economy as well as change in society’s value
system. !

However, “self-regulation” does not replace regula-
tory and economic controls but supplements them. It aims
to achieve policy objectives that are beyond the reach of
or cannot effectively be achieved by administrative or eco-
nomic regulations. It assumes the existence of a sophisti-
cated environmental policy, a high level of baseline regu-
lation and an adequate organisation of the environmental
administrative structure.'

I will now set out the main features of each of the two
instruments as a background for their comparison so as to
reveal their provisional similarities and differences.

An Overview of the Provisionsof EMAS
and the Standard

EMAS

Participation in EMAS is limited to companies within
the Community performing industrial activities.'> How-
ever, Member States are free to extend its application to
other sectors outside industry on an experimental basis.'®

It provides a system in which the environmental per-
formance of a firm, limited to a particular site, is regu-
larly audited. Participation is voluntary and all participants
are subjected to mandatory publicity of their impacts on
the environment.

Voluntarily participating firms undertake to improve
the firm’s environmental performance at the selected site.
This is supposed to be realised through:

a) the establishment of an environmental management
system within the firm;

b) the systematic, objective and regular evaluation of
compliance with the requirements of EMAS;

c) informating the public about the environmental im-
pact of the activities of the firm.

In particular, EMAS can be said to operate at three
different levels, namely:
(a) at the level of a firm,
(b) at the level of a chosen site, and
(c) at the external level."”

(a) Atthelevel of afirm

The top management has to formulate an environmen-
tal policy as a starting point and basis for participation in
EMAS. A firm has to undertake in writing to comply with
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all environmental rules and regulations and to improve
continuously its environmental performance at a chosen
site as far as possible through application of the best avail-
able technology (BAT).'®

(b) Atthelevel of achosen site

A firm must conduct an initial environmental review
of a chosen site with a view to establishing the environ-
mental performance of the site. The review has to cover
issues such as consumption of energy and raw materials,
emissions to air and water, land contamination, waste pro-
duction and noise production.'

In light of the results of the environmental review, the
firm is required to introduce an environmental programme
for the site. The environmental programme shall contain
specific objectives and activities of the firm at the site to
ensure greater protection of the environment, including
setting of deadlines for implementation of measures iden-
tified as a means of achieving the objectives.?

The firm is also obligated to establish for the selected
site an environmental management system applicable to
all activities at the site. The environmental management
system has to contain an organisational structure, respon-
sibilities, practices, procedures, processes and resources
for determining and implementing the environmental
policy.?!

There is a further requirement of carrying out an in-
ternal environmental audit® by the firm through its own
personnel or persons contracted by it* to ascertain its com-
pliance with the environmental obligations and whether
there is need for corrective action.

The frequency of the environmental audit is yearly,
but where it is found that many environmental problems
exist at a site, the environmental audits should be carried
out more regularly.?

An environmental statement is then to be prepared by
the firm for the site following the initial environmental
review and thereafter, after completion of each subsequent
audit. The environmental statement shall be designed for
the public and formulated in concise, comprehensible form
and where necessary, technical material may be appended
thereto.” EMAS does not provide a complete list of infor-
mation to be contained in an environmental statement
neither does it require the publication of all information
obtained during the auditing procedure.?® The protection
of business and industrial secrets is guaranteed in Article
4(7).7

The environmental statement, which is intended for
the public and whose contents have to be approved by an
accredited environmental verifier before it may be released
to the public, must relate to the initial environmental re-
view of the site.

(c) Attheexternal level

Environmental statements are to be verified by accred-
ited independent environmental verifiers with the aim of
ascertaining whether a firm has properly investigated en-
vironmental issues and produced a corresponding envi-
ronmental statement.? In particular, the verifier checks to
ascertain the existence of an environmental policy, an en-

vironmental management system and programme and the
carrying out of environmental review and audit in accord-
ance with the provisions of EMAS and the reliability of
the information and data contained in the environmental
statement including coverage of all significant environ-
mental issues relevant to the site.”

An accredited environmental verifier may be a person
or an organisation independent of the company being veri-
fied and accredited through a system laid down by a Mem-
ber State in accordance with Article 6 of EMAS. The veri-
fier has to be given access to all relevant documents and
data as well as entry to the site.

During the visits to the site, he/she is authorised to
question employees and at the end of the investigation
prepare a report for the top management of the firm speci-
fying any violation of the provisions of EMAS, if any;
and pointing out shortcomings of the environmental state-
ment and recommending changes and corrective meas-
ures.*

The accredited verifier shall only approve an environ-
mental statement as valid, when all the conditions as laid
down in EMAS are fulfilled.*! The accredited verifier as-
certains the correctness of the environmental statement
prepared by a firm and may:

a) where it is wholly in order, without any further ado,
validate it,?* or

b) where the problem lies only with its presentation or
completeness, validate it upon correction of the errors
and adding of the missing details by the firm,** or

¢) where serious errors exist, mistakes and, or omissions
in it, make suggestions to the top management of the
firm necessary for improvement and only validate it
upon being satisfied that necessary changes have been
made.*

A selected site must be registered by a competent body
established by a Member State. A registration number is
issued upon presentation of a validated environmental
statement and any registration fee payable by the com-
pany to the competent body. The competent body has to
ensure that the site meets all the conditions of EMAS be-
fore it may register it.*® Registration may be cancelled
where a company fails to submit a validated environmen-
tal statement and registration fee to the competent body
within three months of being required to do so or where
the competent body is satisfied that the site is no longer
adhering to all the requirements of EMAS.*

The list of registered sites including updates thereof
are to be published in the Official Journal of the Euro-
pean Communities before the end of each year as com-
municated by competent bodies of each Member State to
the Commission of the European Community (Commis-
sion).”’

As an acknowledgement for participating in the sys-
tem, companies are authorised to use one of four state-
ments of participation listed in Annex IV of EMAS in re-
spect of a registered site. However, the statement of par-
ticipation is not to be used for the purposes of advertise-
ment of products or services or on the products themselves
or on their packaging. It may only be used on signboards
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at the site, letterheads, environmental statements of the
firm for the site, in manuals and press statements as well
as for the image advertisement of the company.®

On the other hand, participating firms are also under
an obligation to publish the validated environmental state-
ment following registration of the site by the competent
body.*

The effect is that as opposed to the Information Direc-
tive of the Community,* citizens have a right to this infor-
mation not only as against the government but also as
against the firm directly. This right is, however, restricted
to making available the environmental statement and does
not require a firm to answer any questions or publish any
data.¥!

The Standard

The Standard, as already noted, is applicable to all types
and sizes of organisations and is designed to
accommodate diverse geographical, cultural

agement system, assure itself that it conforms with its stated
environmental policy, demonstrate such conformance to
others, seek certification/registration of its environmental
management system by an external organisation or make
a self-determination and self-declaration of conformance
with it.#

Environmental Policy: This contains a commitment
by an organisation and its senior management to attaining
a working environmental management system and to main-
taining that system. Such a policy must be suited to the
nature, scale and environmental impacts of activities, prod-
ucts or services of the organisation and contain a commit-
ment to comply with relevant environmental legislation
and regulations and other requirements to which the or-
ganisation subscribes. It must provide a framework for
setting and reviewing environmental objectives and tar-

and social conditions. An organisation for the
purposes of the Standard is a company, cor-
poration, firm, enterprise, authority or insti-
tution, or part or combination thereof,
whether incorporated or not, public or pri-
vate, that has its own functions and adminis-
tration. Where an organisation has more than
one operating unit, a single operating unit
will qualify as an organisation, meaning that
an organisation can decide to apply the pro-
visions of the Standard to only one of its

units.* The overall aim is to support envi-
ronmental protection and prevention of pol-
lution in balance with socio-economic needs.
It is recognised that environmental manage-
ment encompasses a full range of issues in-
cluding those of strategic and competitive implications,
thus the need to strike a balance.

The Standard contains only those requirements that
may be objectively audited for certification or registra-
tion purposes and or for self-declaration purposes. It does
not prescribe absolute requirements for environmental per-
formance but instead only demands commitment through
policy to compliance with applicable legislation and regu-
lations and to continual improvement. Application of the
BAT is recommended where appropriate and where eco-
nomically viable.® It does not set detailed prescriptive
requirements for the management system but structural
requirements. In particular, it requires:

— the establishment of an environmental policy,

— determining environmental aspects and impacts of
products, activities and services,

— planning environmental objectives and measurable tar-
gets,

— implementation and operation of programmes to meet
objectives and targets,

— checking and corrective action, and

— management review.*

It may be applied by any organisation that wishes to
implement, maintain and improve its environmental man-
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gets and should be properly documented and communi-
cated to all employees and made available to the public.*

Documentation: The Standard provides for docu-
mentation of the core elements of an environmental man-
agement and audit such as policy, plans and objectives.
Proper documentation is indispensable for a successful
operation of the Standard. It enables achievement of envi-
ronmental goals appropriate to the type and scale of a firm’s
activities inherently, non-bureaucratically and without
additional expense. Procedures have to be put in place
and maintained for control of all documents required by
the Standard including creation and modification of docu-
ments.*’

Planning: Paragraph 4.3 provides for planning of en-
vironmental objectives and targets. Towards this end, there
should be a review to identify the environmental activi-
ties, products or services that can be controlled and over
which a firm can be expected to have an influence with a
view to determining those which have significant impact
on the environment. This information must be used in plan-
ning.

The goals must be reasonable and achievable, and
based on practical considerations, not arbitrarily chosen.

0378-777X/01/$12.00 © 2001 10S Press



ENVIRONMENTAL Poricy AND Law, 31/4-5 (2001)

241

To ensure continuous improvement of the environment,
procedures must be established for ongoing review of the
environmental aspects and impacts of products, activities
and services and the objectives and targets updated ac-
cordingly.

I mplementation and Operation: A firm is required to
define precisely roles, responsibilities and authorities and
communicate these throughout the company and provide
resources essential to the implementation and control of
an environmental management systems and audit. In par-
ticular, a firm is obliged to appoint a specific manage-
ment representative, who, irrespective of other responsi-
bilities, shall be responsible for ensuring compliance with
the Standard and shall make regular reports of the per-
formance of the environmental management system and
audit to the top management for review and improvement.*

A firm has also to train its employees to enable them
to understand and appreciate the environmental manage-
ment system and audit and thereby enable collective ef-
fort towards compliance with the Standard throughout the
firm.*

Checking: There has to be established appropriate
monitoring and review procedures to ensure effective func-
tioning of the environmental management system and audit
and to implement corrective measures in due time. Inter-
nal audits of the environmental management system must
be conducted routinely and comprehensively to ensure that
non-conformance to the Standard is identified and ad-
dressed. Audits should determine the conformance of the
environmental management system to planned arrange-
ments for environmental management, including all the
requirements of the Standard and whether it has been prop-
erly implemented and maintained, and make available in-
formation on the results of the audit to the management.
The frequency and organisation of the audits shall depend
on the importance of the activity concerned and the re-
sults of the previous audits.™

More specially, an organisation has to establish and
maintain a documented procedure for periodically evalu-
ating compliance with relevant environmental rules and
regulations.”!

Management Review: The Standard provides for pe-
riodic review of the performance of the environmental
management system by the top management of an organi-
sation to ensure its continuing suitability, adequacy and
effectiveness.’” This ensures involvement of the manage-
ment in the assessment of the environmental management
system and audit and reflects its commitment to improv-
ing the environmental performance of the organisation.

Altogether, the Standard allows an organisation to
choose to implement it with respect to the entire organisa-
tion, or to a specific operating unit, or to specific activi-
ties of the organisation. It is recommended that an organi-
sation integrates environmental matters with the overall
management system, as this contributes to the effective
implementation of the environmental management sys-
tem in addition to efficiency and clarity of roles.>

Only organisations with no operating environmental
systems are required to conduct an initial review to deter-
mine their environmental aspects, taking into account the
inputs and outputs associated with their current and rel-
evant past activities, product and/or services.>*

Use of BAT is only advocated by the Standard where
it is found to be economically viable, cost-effective and
judged appropriate by an organisation; there is no obliga-
tion for its application.*

Environmental audits may be conducted by personnel
from within an organisation and/or by external persons
selected by an organisation and they should be able to
conduct the audits objectively and impartially.’ Not all
elements of an environmental management system need
to be reviewed at the same time, and neither is the period
within which the review should take place provided.”’

An analysis of the specific differences between EMAS
and the Standard, including an examination of the short-
comings of each as a tool of environmental protection, is
now appropriate.

Distinguishing Featur es Between the Stand-
ard and EMAS

Within the Common Market of the European Union,
the Standard competes with EMAS, the more so follow-
ing recognition by the Commission that the Standard con-
tains some requirements corresponding to those of
EMAS.*® The result is that companies implementing the
Standard are considered to be meeting the corresponding
provisions of EMAS.% An organisation within the Com-
munity implementing the Standard and wishing to join
EMAS has only to comply with those of its provisions not
present in the Standard in order to obtain registration. The
Standard may therefore be used as a means towards EMAS
by companies in the Community.

The differences between the two instruments, however,
make either of them more or less attractive to the Com-
munity’s organisations, depending on in which Member
State an organisation is situated.

As already established, the Standard, as opposed to
EMAS, applies worldwide, is open to the participation of
all economic sectors and also refers to products and/or
processes, not only to sites. It also does not require a com-
pany to publish an environmental statement; the company
need not respect transparency as regards its environmen-
tal performance.® The differences may be analysed under
the following sub-titles:

i) Natureand Scope

The Standard is a product of the work of private per-
sons, joined together as ISO, with a common purpose.
Their aim is to seek to provide solutions to problems af-
fecting them. The Standard is, therefore, a private docu-
ment.

ISO has no legal enforcement authority. Enforcement
of its standards is realised through consensus and volun-
tary compliance by member bodies and is aided by the
economic arbitration of the free trade marketplace.

The making of ISO standards takes place in three
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phases. The first phase involves definition of the techni-
cal scope of the future standard following a proposal for
development of an international standard in a given field
by a national member body to ISO and endorsement of
the proposal by all national member bodies.®!

Determination of the scope of the proposed standard
is carried out in working groups made up of technical ex-
perts (technical committee) from national member bodies
interested in the subject matter.

In the second phase, national member bodies negoti-
ate the specifics of the proposed international standard
within the limits of its already defined scope and try to
reach a consensus. The technical committee then draws a
draft of the international standard for approval by national
member bodies in the third phase. The draft international
standard has to be approved by two-thirds of national
member bodies who participated actively in the standard’s
development process and 75 per cent of all voting mem-
bers upon which the agreed text is published as an ISO
International Standard.

The ISO has a general rule that all its standards should
be reviewed at intervals of not more than five years to
keep them abreast with changing circumstances.®

In liaison with ISO, international organisations, both
governmental and non-governmental, take part in the de-
velopment of ISO standards.*

The Standard is intended for application worldwide.
It is both non-industry and non-country specific. It is there-
fore designed to accommodate diverse geographical, cul-
tural, economic and social conditions throughout the
world. This could be a reason why the Standard is more
permissive and general in its requirements, leaving room
for flexibility and adaptation by companies within the
confines of their peculiar circumstances to meet its re-
quirements.

Thus the Standard prescribes no particular standard
for environmental compliance. It is simply a set of tools
intended for utilisation by management towards reaching
the goal of improved performance. It leaves the task of
dictating an organisation’s environmental compliance lev-
els to the individual country’s statutes and regulations.®
In other words, it “does not establish absolute require-
ments for environmental performance beyond commitment
in the policy to compliance with applicable legislation and
regulations and to continual improvement. Thus two or-
ganisations carrying out similar activities but having dif-
ferent environmental performance may both comply with
its requirements.”%

This omission to prescribe minimum environmental
performance standards raises one of the main weaknesses
of the Standard as an instrument of environmental protec-
tion. It results in disparities in the levels of compliance to
the Standard between organisations. Organisations that set
extremely lenient goals for themselves and meet them
conform to the Standard to the same or greater extent as
those that set themselves more ambitious, and more diffi-
cult to realise, objectives.®

It is also possible that companies situated in countries
with weak environmental laws could use their certifica-
tion under the Standard to gain an advantage over their

competitors from countries where environmental laws are
more stringent and compliance with the Standard, there-
fore, more expensive.®’

The Standard is open to implementation by all types
and sizes of organisations that have their own functions
and administration. An organisation, as noted above, is
left to decide whether to apply the specifications with re-
spect to the entire organisation, to specific operating units
or to a particular activity of the organisation. This provi-
sion should be attractive to small or medium-sized organi-
sations who are thereby able to implement the Standard
step by step, where costs for one-time overall application
are too high.

However, the fact that a firm is permitted to decide
whether to apply the Standard with respect to a single ac-
tivity within an operation unit may undermine achieve-
ment of environmental protection. A firm may only choose
those activities that are easier to manage and have less
impact on the environment. This fear is even entrenched
by the fact that the Standard does not provide for a stand-
ard of environmental compliance, which would have been
a safeguard against environmental degradation by non-
committed firms.

EMAS, however, is established by a regulation under
the EC Treaty (Art. 175 (ex Art. 130s)).% EMAS is there-
fore a statute of the Community and forms an integral
part of the legal systems of the Member States and which
their courts are bound to apply.® A regulation, under Arti-
cle 249 (ex Art. 189) of the EC Treaty, has “general appli-
cation”, is “binding in its entirety and directly applicable
in all Member States.”

The EC Treaty gives the Commission the choice of
initiating a legislative process by submitting a proposal for
either a directive or a regulation.” Regulations are normally
adopted where there exists need for uniformity and iden-
tical application of rules throughout the Community, which
means that an administrative structure has to be set up at
Community level for monitoring and co-ordination pur-
poses.” This is the case with EMAS.

The Commission decides’ at its discretion the objec-
tive and content of a proposal for a regulation and which
preparatory work is undertaken. In most cases, compara-
tive assessment of national legislation, studies on the eco-
nomical and environmental aspects of a subject and esti-
mations about the impact of the planned measures are
made. Discussions on a draft proposal are also made with
government experts drawn from Member States, economic
operators and environmental organisations.

It is then discussed by all the departments concerned
in the Commission administration before a draft proposal
is adopted by a college of the Commission and published
in the Official Journal Of the European Communities.

In the case of EMAS, the proposal was then discussed
in the European Parliament (Parliament), the Social and
Economic Committee and the Committee of the Regions
in accordance with Article 175 (ex Art. 130s) of the EC
Treaty upon which it is based.

The proposal had also to be discussed by the Council
which is the central law-making institution of the Com-
munity. The discussions are normally undertaken by a
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working group convened and chaired by the Member State
which holds the presidency of the Council. The working
group comprises government officials of Member States
and has the task of producing a text apparently capable of
adoption by the Council. The text is then forwarded to the
Committee of Permanent Representatives of Member
States (Art. 207 (ex Art. 151)) before being submitted to
the Council consisting of Environmental Ministers from
Member States.”

Regarding EMAS, the Council adopted a common
position, which was then submitted to Parliament for a
second reading of the proposal by reason of the provi-
sions of Article 175 (ex Art. 130s) of the EC Treaty, which
requires co-operation (Articles 251 (ex Art. 189b) & 252
(ex Art. 189c) of the EC Treaty) in Community matters
between the Parliament and the Council. In the light of
the Parliament’s second opinion, the Commission adopted
a re-examined proposal for EMAS and it was thereafter
finally adopted by the Council and then published in the
Official Journal Of the European Communities.

The Parliament and Council are the decision-making
bodies in relation to EMAS since it traces its legal basis to
Art. 175(3) (ex Art. 130s), read together with Arts. 251
(ex Art. 189b) & 254 (ex Art. 189c¢) of the EC Treaty.

EMAS is only applicable within the Member States of
the European Union by companies performing industrial
activities. It focuses on sites where industrial activity is
carried out and requires that an environmental system
covering all the activities within a chosen site be estab-
lished.™ There is therefore no room for piecemeal imple-
mentation or step by step adoption of the requirements of
the regulation within a site. This could be an obstacle, as
already noted above, to small-sized companies who may
wish to join EMAS but lack sufficient capital to do so.

Recognising this, EMAS provides in Article 13 that
Member States may promote the participation of small
and medium-sized enterprises in the scheme by establish-
ing or promoting technical assistance measures and struc-
tures, aimed at providing such firms with the expertise
and necessary support for compliance with it.

It was also with the aim of promoting participation of
small and medium-sized firms EMAS that the Commis-
sion in March 1992 proposed a rule in which, as recogni-
tion for implementing environmental management sys-
tems and audits, small and medium-sized firms were to
be exempted from some requirements of national envi-
ronmental law and treated favourably by enforcement
agencies. This proposal was, however, withdrawn due to
protests by environmental organisations,” who were of
the view that such a move would be counter-productive to
environmental protection.

Further, the provision under EMAS limiting its appli-
cation to a particular site of a company is liable to abuse
in that companies might only choose those sites with less
environmental impact and therefore those that are easier
to bring under EMAS, thereby building their public im-
age while at the same time continuing to devastate the
environment. This also appears to be the necessary conse-
quence of the voluntary nature of the instruments.

ii) Publication of Environmental Performance

Under the Standard, there is no obligation on partici-
pating firms to provide information to the public regard-
ing their environmental performance. A participant is only
required to ensure that its environmental policy is acces-
sible to the public’® and that procedures are in place for
responding to relevant communications from external in-
terested parties’”” which may include relevant information
about the environmental impacts associated with the firm’s
operations.” The Standard demands no more than a com-
mitment.

The firm can decide whether or not to provide such
information and on its contents. There is no procedure for
checking the correctness and/or sufficiency of the infor-
mation before it is sent to an interested party.

A firm’s implementation of the Standard is therefore
not subjected to transparency which, to my view, is a good
tool for compliance. Therefore, there may not be suffi-
cient effort on the part of a participating organisation to-
wards compliance once it has obtained registration/certi-
fication as it rests in the knowledge that its environmental
performance would not be published. The element of pres-
sure of public opinion to compliance is thus not fully ex-
ploited by the Standard.

Under EMAS, a company must make an environmen-
tal statement on its activities on a chosen site, its policy,
programme, strategy and management system coupled
with the requirement that the environmental policy is made
publicly available and procedures established and main-
tained for receiving, documenting and responding to com-
munications from relevant interested parties. The state-
ment has to be validated by an accredited verifier who is
independent of the company before it is published.” Fu-
ture environmental statements have to relate to the previ-
ous ones as a means of monitoring fulfilment of a compa-
ny’s undertakings.

The public is thereby made an integral part of the
scheme and constantly appraised, through the environmen-
tal statements, of the environmental performance of a par-
ticipating company. A participating company is, through
this procedure, made accountable to the public with re-
spect to its undertakings. This is a good way of ensuring
compliance, where the system functions effectively, since
any violation will obviously be made public with the re-
lated consequences such as producing a negative image
of a company, boycott of products/services and even court
actions.

iii) Compliancewith Environmental Regulationsand

Rules
The Standard only requires an organisation to identify
and have access to legal and other requirements to which
it subscribes.® These may include industry codes of prac-
tice, agreements with public authorities and non-regula-
tory guidelines. There is no mandatory requirement for
compliance with relevant environmental regulations and
rules. Instead, an organisation is only expected to show
commitment in its policy to compliance with applicable
legislation and regulations and to continued improvement.
i)
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EMAS, on the other hand, demands an undertaking
by a company in its environmental policy to compliance
with all relevant regulatory requirements on the environ-
ment before a site may be registered.?' Such undertakings
are binding and could well form grounds for de-registra-
tion if not adhered to. Adherence to all relevant environ-
mental law is one of the conditions to be fulfilled for reg-
istration.®

A logical consequence is that a company registered/
certified under the Standard still ought to be closely su-
pervised by environmental departments to ensure com-
pliance with environmental legislation and regulations
since the Standard does not provide reliable safeguards.

iv) Statement of Participation

EMAS permits participating companies to use for the
registered sites the so-called “statement of participation”
designed to bring out the nature of the scheme. These evi-
dence the fact of participation of a company in the scheme.
However, such a “statement of participation” may not be
used for advertisement purposes.

This kind of provision is not present in the Standard.
What there is is an acknowledgement that demonstration
of successful implementation of the Standard can be used
by an organisation to assure interested parties that an ap-
propriate environmental management system is in place.
The implication is that there is no restriction as to the
manner and nature of use of the fact of participation in the
Standard. The fact of participation may rightly be used in
advertisement.

v) Independent Third Party Verification and Regis-
tration

As opposed to the Standard, EMAS provides for a sys-
tem of independent environmental verifiers who are to be
accredited by each Member State according to the proce-
dures laid down in it. The environmental verifiers work
under the supervision of the Community and the Member
States.

The institution of environmental verifiers ensures
proper and impartial implementation of EMAS. It helps
to eliminate joy-riders from the scheme, which is a possi-
bility under the Standard where there is no enforcement
agency.

All companies wishing to implement EMAS must be
registered by a competent body in their respective coun-
tries. Such a competent body has the duty to ensure due
compliance with EMAS before it may accept an applica-
tion for registration and as long as a company remains
registered under the scheme.

Third-party verification and, or registration is not a
condition under the Standard. The Standard’s requirements
can be met either through self-declaration or assessment
and registration by an accredited third-party registrar. It
may also be merely used as an internal benchmark.® Reg-
istrars are typically approved or accredited by some na-
tional accreditation body.

Another inherent weakness of the Standard that un-
dermines resort to third-party verification and registration
by participating companies is the absence of a confidenti-

ality provision regarding information that may be obtained
by third parties during their verification activities. There
is fear of increased liability where third-party verifiers are
used.%

On this issue, EMAS offers some security to partici-
pating firms. It obliges external auditors and environmen-
tal verifiers not to divulge any information and/or data of
a company obtained in the course of their duties under it
to third parties. But in my considered opinion, the compe-
tent body, forming part of the administration of a Mem-
ber State, could as well institute proceedings against a com-
pany for violations of environmental law, based on infor-
mation obtained in the process of administering EMAS,
especially where a company has been de-registered.

It is also noteworthy that EMAS provides that a com-
pany must include environmental policy commitments
aimed at the reasonable continuous improvement of envi-
ronmental performance to reduce environmental impacts
to levels corresponding to economically viable applica-
tion of BAT.* But the fact that there are differences be-
tween levels of technology between Member States obvi-
ously leads to various implementations of this require-
ment.?” The application of BAT as a means of improving
the environmental performance of a company is, however,
left to be decided by each company, under the Standard,
depending on whether it regards it as economically vi-
able, cost-effective and appropriate.

A common weakness of both the Standard and EMAS
is that they fail to stress sufficiently the need for integra-
tion of environmental issues into the day-to-day activities
of a business. They both tend to designate an environ-
mental management system as a departmental function.
Where environmental issues are integrated into a business,
an environmental manager’s focus is on proactive strate-
gic planning instead of “fire fighting” compliance issues.
This enables the environmental manager to contribute rou-
tinely to the bottom line and is not considered an over-
head or a necessary evil, and all environmental costs are
accounted for when producing a product or service.¥

It is only when environmental issues are fully inte-
grated into the business that it may successfully concen-
trate on becoming sustainable by focusing on innovation
and incremental improvements. Such innovation must in-
volve close co-operation between the environmental de-
partment and Research & Development, production and
other departments. The innovation, in order to be sustain-
able, must involve an interdisciplinary approach.®

[The information on pages 245 and 246 show the
different degree to which EMASand | SO are being used
in the EC Member Countries. Reinhard Peglau (Fed-
eral Environmental Agency Berlin, Germany). E-mail:
reinhard.peglau@uba.de.]

Conclusion

ISO 14004 lists several potential benefits associated
with adoption of the Standard. These would apply, muta-
tis mutandis, to EMAS. It enables, for instance, such an
organisation to remain competitive in the world market as
consumers become more environmentally sensitive and
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Date: September 2000

EUROPE EMAS- EMAS 1SO 14001- EUROPE EMAS- EMAS 1SO 14001-
(-, EMAS*“)- |l Registration || Registration || Certification (,,EMAS“)- [ Registration || Registration | Certification
Country of industrial | according to Country of industrial || according to
sites “Article 14" sites “Article 14"
Germany 2.177 375 2.380 Finland 32 2 400
Austria 262 51 223 Netherlands 25 688
Sweden 200 24 1.179 Belgium 9 130
Denmark 149 10 580 Irland 6 116
Greenland 2
Portugal 1 28
UK 76 45 1.400
Luxembourg 1 9
Norway 62 10 178
- Greece 1 20
Spain 64 592
Iceland 0 2
France 37 746
Liechtenstein 0 10
Italy 33 480

a) EMAS Regulation -Article 14 -Inclusion of other sectors: The Member States may, on an experimental basis, apply provisions analogous to the eco-manage-
ment and audit scheme to sectors outside industry, e.g. the distributive trades and public service.

1SO 14001- 1SO 14001- ISO 14001-
Country certification Country certification | Country certification

Japan 4.245 Colombia 20 Ecuador 1
USA 920 Costa Rica 15 Fiji 1
Taiwan 718 Iran 13 Guatemala 1
Switzerland 537 Peru 10 Latvia I
Australia 510 Uruguay 10 Lithuania 1
Korea 463 Chile 9 Malta 1
China 336 Vietnam 9 Namibia 1
HongKong 80 Croatia 8 Nigeria 1
Mac‘iau ! Jordan 8 Paraguay 1
Thailand 285 Venezuela 7 Qatar 1
CaxTada 276 Lebanon 5 Romania |
Indla. 275 Morocco 5 Saint Lucia 1
Brasil . 270 Saudi Arabia 5 Trinidad &Tobago I
Malaysia 188 Estonia 4 Tunisia 1
Hungary 153 Puerto Rico 4 Ukraine 1
Singapore 199 Barbados 3
Mex1c9 148 Cyprus 3
Argentina 101 Mauritius 3
Czech Republic 100 Russia 3
South Africa 98 Zimbabwe 3
Indonesia 77 Bahrain 5
Egypt 70 Honduras 2
Turkey 65 Monaco 5
New Zealand 60 Oman 2
Poland 55 Pakistan 2
Philippines 53 Sri Lanka 2
Uni.ted Arab 36 Syria 5
Emirates Yugoslavia 2
Slovak Republic 36 £ -

Zambia 2
Israel 36 -
Slovenia 3 Afganistan 1

Dominican Republic 1 Courtesy: UBA
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Date: November 2000

EUROPE EMAS- EMAS ISO 14001- EUROPE EMAS- EMAS ISO 14001-
(,EMAS“)- || Registration || Registration | Certification (,,EMAS*)- [ Registration || Registration | Certification
Country of industrial [ according to Country of industrial || according to
sites “Article 14" sites “Article 14"
Germany 2.181 363 2.400 Finland 32 2 400
Austria 271 63 223 Netherlands 26 790
Sweden 200 24 1.370 Belgium 9 130
Denmark 149 10 580 Irland 8 150
Greenland 2
Portugal 1 28
UK 76 45 1.400
Luxembourg ! 9
Norway 62 10 205
- Greece I 20
Spain 64 592
Iceland 0 2
France 38 746
Liechtenstein 0 10
Ttaly 35 613

") EMAS Regulation -Article 14 -Inclusion of other sectors: The Member States may, on an experimental basis, apply provisions analogous to the eco-manage-
ment and audit scheme to sectors outside industry, e.g. the distributive trades and public service.

Country ISO, 140‘?1' Country ISO. 14091- Country ISO- %4091-
certification certification certification
Japan 4.636 Costa Rica 15 Ecuador |
USA 1.130 Iran 13 Fiji 1
Taiwan 718 Peru 10 Guatemala l
Switzerland 570 Uruguay 10 Latvia I
China 464 Chile 9 Malta 1
HongKong 80 Lithuania 9 Namibia i
Macau ! Vietnam 9 Nigeria 1
Canada. 521 Croatia 8 Paraguay !
Australia 510 Jordan 8 Qatar !
Korf:a 463 Venczuela 7 Romania !
Thailand 325 Lebanon 5 Saint Lucia |
India 275 Morocco 5 Trinidad &Tobago |
Brasil 270 Saudi Arabia 5 Tunisia [
Malaysia 241 Estonia 4 Ukraine 1
Singapore 212 Puerto Rico 4 Syrian Arab 1
Mexico 181 Barbados 3 Republic
Hungary 153 Cyprus 3 FYR of Macedonia 1
South Africa 121 Mauritius 3
Czech Republic 103 Russia 3
Argentina 102 Zimbabwe 3
Indonesia 77 Bahrain 9
Egypt 70 Honduras 2
Turkey 65 Monaco 2
New Zealand 60 Oman 2
Poland 35 Pakistan 2
Philippines 53 Sri Lanka 2
gni.te(i Arab 36 Syria 9
mirates
Slovak Republic 36 Z:i(;si;awa ;
Israel 36 —
Slovera > Afganistan 1
Colombia 20 Dominican Republic | Courtesy: UBA
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more of its competitors adopt environmental management
systems and audit. The requirement for continuous im-
provement of the environment leads to registered compa-
nies demanding that their suppliers also establish envi-
ronmental management systems.

By integrating environmental issues, concerns and
needs into the overall management of an organisation in a
sound, non-bureaucratic manner, an organisation can lower
its total costs and improve on the overall quality of its
products and services. This is because environmental man-
agement systems enable an organisation to identify areas
of wastage as regards energy consumption, the use of raw
materials and waste production, and take corrective meas-
ures. A successful implementation of an environmental
management system and audit also allows an organisa-
tion to minimise its environmental liabilities and risks.
Time spent in obtaining documents such as permits is
shortened as state departments are assured of its environ-
mental performance.

The outcome of a committed compliance with the
Standard or EMAS is areduction in violations, fines, court
actions and negative publicity. Community goodwill is also
cultivated.

Proof of good environmental management could lead
to easy attainment of environmen-
tal incident insurance coverage at
low premiums due to reduced
risks. In some cases, participating
companies may benefit from regu-
latory incentives that reward com-
panies showing environmental
leadership through certified com-
pliance with environmental excel-

leads to the accomplishment of environmental goals with
less certainty as several environmental issues are covered
within one framework. The situation is made more uncer-
tain by the absence of a reliable criterion for measuring
achievements. The accuracy of measurement of goal
achievement, as in regulatory instruments, is therefore lost.

EMAS presents itself as one of the most comprehen-
sive systems of environmental management. As long as
the Standard emphasises commitment rather than perform-
ance, it could be preferred to EMAS by companies within
the Community® though its effectiveness as a tool of en-
vironmental protection will continue to be greatly under-
mined. It is high time that the Standard is given some teeth
by providing for a minimum environmental performance
threshold to bring in some uniformity in its application.

National member bodies should also be obligated to
advocate and work towards the adoption of the require-
ments of the Standard within their national laws. There is
also urgent need for clear provisions regarding accredita-
tion of third-party verifiers by national member bodies.
The current position where third-party verifiers are ac-
credited by respective national member bodies in accord-
ance with their own rules and procedures is insufficient. It
results in further disparities in the application of the Stand-
ard.

The nature of the provi-
sions of the Standard must,
however, be understood
against the background of
worldwide application with
diverse cultures, legal sys-
tems, economies and socie-
ties. The need for consensus

lence.

in decision making by a di-

versity of ISO members also

The right to use a statement of
participation under EMAS also
acts as an incentive for its imple-
mentation by companies within
the Community as an announce-
ment to the public and proof that
a company is registered under the
system.”! Through it, a company
cultivates a community’s goodwill
and improves its public image.

Factors that undermine the
success of the Standard and EMAS cannot escape our at-
tention. In the first place, implementation and maintenance
of an environmental management system and audit under
either of the regimes is costly. By 1997, the costs estimated
for implementation of the Standard for small to medium-
sized firms ranged from US$10,000 to US$100,000.” Suf-
ficient capital must therefore be set aside by a firm for the
establishment of an environmental management system,
training of personnel, conducting of initial and subsequent
audits, formulation of policy and programmes and acqui-
sition of the necessary materials and equipment. The re-
sult is that small and medium-sized companies may be
barred from the system due to high participation costs
while big companies might also shy away from the costs.

Moreover, the structure and nature of the two systems

explains the generality of its
provisions.

Because EMAS is more
precise and specific, its en-
forcement and implementa-
tion is also made easier, as
every party knows exactly
what is expected of it. An-
other essential element of
EMAS is its provision for
the accountability of companies to the public. This, in my
opinion, is a very strong force for compliance by partici-
pating companies as societies become more and more
aware of environmental issues. No business would risk
soiling its name in public in a market economy with high
competition. Omission of this element in the Standard is
therefore a big drawback to the realisation of the environ-
mental objectives.

The limitation of the application of EMAS to compa-
nies performing industrial activities needs rethinking. The
argument that it is in industry where environmental man-
agement systems have been practised and therefore im-
plementation of the regulation would not be problematic
is less convincing if the potential benefits of environmen-
tal management systems are to hold true. An alternative,

Courtesy: Concawe Review
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such as step-by-step implementation, would have been ad-
visable as opposed to a total opt-out.

It is noteworthy that the Commission in its proposal
for review of EMAS opens participation in the scheme to
all types and sizes of organisations by adopting the defi-
nition of ‘an organisation’ contained in the Standard.**

The proposal goes further and makes it clear, unlike
its predecessor, that the scheme shall not in any way preju-
dice any Community environmental law or national law
or any other technical standards regarding environmental
controls. This is an important safeguard, especially where
participation in the environmental management systems
and audit remains voluntary and mechanisms of checking
results of compliance are not ascertained.

The use of environmental management systems and
audit as an instrument of environmental protection is in
an experimental phase. There is still no systematic ap-
proach to its use, or criteria for judging its effectiveness.
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