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EU

Action Plans to Protect Biodiversity

The European Court of Justice (ECJ) ruled on 13
March 2001 that German legislation imposing an obliga-
tion to purchase electricity produced from wind power in
Northern Germany is not State aid within the meaning of
the Treaty.

In this judgement, the Court was seen to give clear
priority to the European Union’s political objectives – in
this case, the combating of global warming – over the
smooth functioning of the Internal Market which is af-
fected by the German electricity legislation.

A German Statute from 1990 and amended in 1994
and 1998 requires public electricity supply undertakings
to purchase electricity produced within their area of sup-
ply from renewable sources, including wind energy, at
minimum prices which are higher than the real economic
value of that type of energy.

The German Government notified the initial draft law
to the Commission in 1990 who authorised it, holding it
to be in accordance with the energy policy aims of the
Community. That system was amended in 1998 whereby
a mechanism was established for allocating extra costs
due to that purchase obligation between power suppliers
and upstream electricity network operators.

The purchase obligation involved an additional cost
for the regional electricity supply company in question,
which rose from DM 5.8 million in 1991 to approximately
DM 111.5 million in 1998. In accordance with the alloca-
tion mechanism laid down by the German statute, the com-
pany applied to PreussenElektra for payment of certain
sums, which it had already spent in accordance with its
purchase obligation.

PreussenElektra brought an action before the Regional
Court in Kiel for the recovery of DM 500,000, represent-
ing the sum paid to the supply company in compensation
for the additional costs caused by the purchase of wind
electricity.  It claimed that payment was contrary to Com-

munity law, since it amounted to applying an amended
system of State aid that had not been notified to the Com-
mission.

The Regional Court in Kiel asked the Court of Justice
of the European Communities whether the amendment of
the statutory system did indeed constitute an amendment
of aid within the meaning of Community law, and whether
the system thus established was contrary to the prohibi-
tion on quantitative restrictions on trade.

The Court recalled the Opinion of the Advocate-Gen-
eral that aid granted by States or through State resources
in any form whatsoever, which distorts or threatens to dis-
tort competition by favouring certain undertakings or the
production of certain goods is incompatible with the
Treaty. It ruled that: “Only aid granted directly or indi-
rectly through State resources constitutes aid within the
meaning of the Treaty”. The Court considered that nei-
ther the statutory obligation introduced by the German
rules, nor the allocation of the financial burden between
private supply undertakings and private operators of up-
stream electricity networks “involved a direct or indirect
transfer of State resources”.

With regard to the second issue, the Court of Justice
ruled that the rules were “capable, at least potentially, of
hindering intra-Community trade”, but, “they are aimed
in particular at protecting the environment by contribut-
ing to the reduction of emissions of greenhouse gases.”
Therefore, the objective of those rules appears among the
priority objectives of the Community. In those circum-
stances, and in the current state of Community law appli-
cable to the electricity market, the Court held that the
German rules were not contrary to the free movement of
goods.

Community officials agreed that the ruling would have
an impact on other energy and transport issues currently
under discussion. (MJ)

The European Commission has adopted a series of
action plans to integrate the protection of biodiversity into
EU agricultural, fishery, environment and development
policies. The plans define concrete actions and measures
and set measurable targets to ensure a reversal of the ac-
celerated loss of biodiversity experienced in all Member
States and worldwide.
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The action plans stem from the EU Biodiversity Strat-
egy adopted in 1998, whereby the Commission promised
to lay down exactly how it would achieve the objectives
of the Strategy, and implement the 1992 Convention on
Biological Diversity.

The Community Biodiversity Strategy defines a frame-
work for action and focuses on integration of biodiversity


