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provided from the regular budget of the United Nations,
within existing resources, resources of organisations par-
ticipating in the partnership and extrabudgetary resources
provided by interested donors. It will also call on inter-
ested donor governments, financial institutions and other
organisations to make voluntary financial contributions
to a trust fund to be established for the United Nations
Forum. The programme budget implications of the draft
resolution are contained in document E/2000/L.33.

The UN Secretary-General has stated that he consid-
ers the current staff resources of the secretariat will even-
tually need to be strengthened. It is assumed that the com-
pact secretariat would continue to be strengthened through
secondments from international and regional organisations
and voluntary contributions.

The Forum is the first new subsidiary body of ECOSOC
established since the Commission on Sustainable Devel-
opment was created in 1992. An informal meeting on the
Forum will be held from 27 November to 3 December
2000. The Forum will then hold its first organisational

session from 12-16 February 2001, and its first substan-
tive session from 25 June to 6 July 2001. It will meet an-
nually thereafter. Costa Rica has indicated its willingness
to host the secretariat, and a decision on its location will
be taken at the first organisational meeting.

The Forum will adopt a multi-year programme of work
and develop a plan of action during its organisational ses-
sion. It has been tasked with promoting international co-
operation on forest-related issues, implementing earlier
proposals from the IPF/IFF, mobilising necessary finan-
cial, technical and scientific resources, and monitoring and
assessing progress. Within five years the Forum will also
consider the prospects for developing a legal framework
on all types of forests, including financial provisions. The
Forum will consider recommendations made by expert
groups on the establishment of mechanisms on finance,
technology transfer and trade. It will promote action-ori-
ented dialogue and policy in order to strengthen the man-
agement, conservation and sustainable development of
forests. (MJ)

Trade and Environment Discussions

WTO

Enhancing Synergies of MEAs and WTO
The United Nations Environment Programme (UNEP)

hosted a Meeting on Enhancing Synergies and Mutual
Supportiveness of Multilateral Environmental Agreements
(MEAs) and the World Trade Organisation (WTO), which
took place on 23 October 2000 in Geneva, in collabora-
tion with a number of other organisations.

It was attended by representatives of several States and
international organisations, including UNEP, the WTO, and
the UN Conference on Trade and Development, as well as
officials from secretariats of several MEAs. The aim of the
Meeting was to examine how national officials, MEAs and
the WTO can cooperate to maximise synergies and reduce
potential tensions between trade and environment policies,
rules and institutions. The Meeting, said Chairperson Hussein
Abaza from UNEP, was not intended to reach conclusions.
Areas targeted for potential synergies between the multilat-
eral trading system and MEAs were: Capacity building, tech-
nical assistance, integrated assessment, technology transfer,
and application of the Rio Principles (that is, common but
differentiated responsibilities, polluter-pays-principle, cost
internalisation and the precautionary principle).

WTO Director General Michael Moore and UNEP
Executive Director Klaus Töpfer emphasised the need to
focus more closely on policy coherence in order to miti-

gate potential trade-environment conflicts. Together with
UNCTAD (United Nations Conference on Trade and De-
velopment) Secretary-General Rubens Ricupero, they also
stressed the vital importance of using their institutions to
help combat poverty.

The Meeting included an examination of cooperation
among trade and environment policymakers at both the
national and international levels. Presentations were made
by the Secretariats of the Basel Convention (on the Con-
trol of Transboundary Movements of Hazardous Wastes
and Their Disposal), the Multilateral Fund to the Mon-
treal Protocol and the WTO on areas of potential synergy.
There was also discussion on practical ways to reduce ten-
sions in the areas of trade-related measures in environ-
mental conventions and dispute settlement.

Several participants underlined the need for greater
elaboration between the trade and environment commu-
nities in order to make their respective regimes mutually
supportive. While noting the focus on potential tensions,
Klaus Töpfer said the debate needed to be broadened to
explore “win-win opportunities” and develop a practical
approach on issues such as capacity-building, technical
assistance and other shared concerns reflected in both
MEAs and WTO rules, as the basis for constructive en-
gagement between the two communities.
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Delegates stated their positions on issues such as the
negotiation of a “code of conduct” governing MEA and
trade negotiations as a preventative measure to avoid trade-
environment conflicts.

In a paper circulated to WTO members, the European
Union joined Switzerland in calling on WTO members to
reach consensus on resolving possible conflicts between
WTO rules and global environmental agreements. The EU
said members should consider reversing the “burden of
proof” in defending trade-related environment measures
before WTO dispute panels and establish a “code of good
conduct” for the use of trade measures in global environ-
mental agreements. This paper followed on from a 1999
Swiss initiative that urged WTO members to adopt a deci-
sion clarifying the relationship between trade and envi-
ronmental agreements.

The EU paper noted that the relationship between WTO
rules and MEAs is still ambiguous, as illustrated during
the negotiations for the Biosafety Protocol in 1999 in
Cartagena (see Environmental Policy and Law, vol. 30
(2000) no. 1-2, at page 46).

The EU representative said that one particular problem
in the trade and environment debate is the issue of non-
parties to MEAs. “So far, no trade measure taken pursuant
to an MEA has been challenged in the WTO by a non-
party … It is unsure whether this would happen in the fu-
ture, but the legal ambiguity surrounding the possibilities
of such a challenge causes uncertainty and doubt over the
effectiveness and legal status of such measures and thus
weakens MEAs.”

To resolve the dilemma on non-parties, “some form of
accommodation mechanism is in our view necessary to
preserve trade measures taken pursuant to MEAs from
undue challenge,” the representative added. One possibil-
ity would be to reverse the burden of proof in WTO dis-
pute cases involving Article XX of GATT (the General
Agreement on Tariffs and Trade). Under current rules, the
burden falls on a government defending an environmental
measure to prove that it meets the requirements under Ar-
ticle XX to qualify for an exemption from WTO rules.

The EU contended that the reversal of burden of proof
would “turn that around so that the country challenging
the measure would, just like under some provisions of the
TBT (the WTO’s Agreement on Technical Barriers to
Trade) and the SPS (Agreement on the Application of Sani-
tary and Phytosanitary Measures), have to prove (that) the
measures imposed by the other party do not meet the con-
ditions of Article XX. …This would, however, not affect
the right of any WTO member to resort to dispute settle-
ment nor alter in any way the substantive requirements” of
GATT Article XX.

The European Union also proposed the development
of a “code of good conduct” on the use of trade measures
in MEAs, stating that such a code may “help (to) develop
a mutually supportive relationship between MEAs and
WTO agreements and to prevent possible conflict.”

In a separate paper circulated to delegates, Switzerland,
supported by the EU, announced that it favoured further
clarification on the relationship between MEAs and the

WTO. However, many developing countries and the
United States remain opposed to this concept.

Switzerland said that the most recent debate on the
issue within the WTO’s Trade and Environment Com-
mittee in July showed a clear disagreement between those
delegations which thought clarification was needed and
others which believed the issue was already resolved by
the Appellate Body. Some other delegations argued that
no conflict existed between trade and environmental
agreements.

The Swiss delegate replied that “while it is true at this
stage, that only a limited number of existing MEAs raise
questions about possible conflicts with WTO rules and
principles, these include very important MEAs such as
CITES (the Convention on International Trade in Endan-
gered Species), the Basel Convention, the Montreal Pro-
tocol (on Substances that Deplete the Ozone Layer), the
PIC Convention (on Prior Informed Consent for Hazard-
ous Chemicals and Pesticides – see also page 269), and
the Biodiversity Convention.” The delegate added that
the Secretariats of these Conventions had already high-
lighted the need for clarification.

The Swiss paper rejected the claim that the Appellate
Body in its “shrimp-turtle” ruling* has already resolved
the trade and environment issue. While the decision clari-
fied the sequence of steps in analysing a claim under Ar-
ticle XX and established that “exhaustible natural re-
sources” covered living natural resources, it “did not,
however, deal with measures or rules established by an
MEA and, therefore, did not clarify the relationship be-
tween the WTO and MEAs.”

Switzerland stated that while some may argue that
dispute settlement is the best and easiest way to resolve
the trade and environment dispute, such important deci-
sions “should be taken by WTO members and not through
litigation.” WTO panels “should determine merely the
legal situation of a specific case; it is not their task to set
general abstract rules,” the representative said. “More
importantly, the relationship between the WTO and MEAs
is not merely a legal question but a politically sensitive
issue which has to be addressed in negotiations rather
than in the dispute settlement mechanism.”

India reminded participants that since the WTO-MEA
debate began eight years ago, not a single dispute over
an MEA-related trade measure has occurred. “Due to
meetings such as this one that increase understanding in
this area, such a dispute is far less likely today than it was
eight years ago,” the delegate said. “Additionally, the WTO
dispute settlement system itself has evolved and has inte-
grated environmental principles more fully than in the past,
and it would now be unlikely to rule against an MEA.”

Although no concrete results were foreseen from the
session, the close interaction between the WTO, UNEP,
the MEA Secretariats and Member delegations served to
solidify the UNEP-WTO relationship into what Klaus
Töpfer hoped could serve as an “early warning system”
for potential MEA-related WTO disputes.

The UNEP Executive Director noted that he wanted
to “harmonise and strengthen” dispute settlement and li-
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ability mechanisms within specific MEAs, and intimated
that such measures could be a goal for the forthcoming
Rio+10 Conference in 2002.

Committee on Trade and the Environment
Convening after the above Meeting, the WTO Com-

mittee on Trade and Environment (CTE) met from 24-25
October. Agenda items included services and the environ-
ment; linkages between the WTO and multilateral envi-
ronmental agreements; relations with intergovernmental
organisations (IGOs) and non-governmental organisa-
tions (NGOs); and trade liberalisation in fisheries and
environmental services.

The Committee also engaged in an information ex-
change session with representatives of four MEAs. Par-
ticipants welcomed the Meeting on Enhancing Synergies
and Mutual Supportiveness of MEAs (see above). There
was also discussion on WTO disputes that are relevant or
related to MEAs and submissions from several countries
on MEA-WTO relations.

With regard to fisheries, delegates discussed subsidies
and a WTO Secretariat paper on the environmental ben-
efits of removing trade restrictions.  (MJ)

Note

* Under Section 609 of Public Law 101-162, the United States bans shrimp
imports from countries that are not certified as having comparable conservation
policies for sea turtles or that are not certified as coming from shrimp boats equipped
with so-called turtle excluder devices. The 1998 ruling rejected US claims that the
shrimp ban was justified under Article XX of the 1994 General Agreement on
Tariffs and Trade (GATT). This allows for exclusions to WTO rules for measures
considered necessary for the protection of human, animal or plant life or to safe-
guard exhaustible natural resources.
In October 1998, the WTO’s Appellate Body overturned this finding, concluding
that the ban was justified on the grounds that sea turtles constituted an exhaustible
natural resource. The Appellate Body, however, blamed Washington for imposing
the ban without first seeking less trade-restrictive alternative measures and for fail-
ing to ensure that the ban did not discriminate among WTO members. Both the
United States and Malaysia have reserved their right to appeal against the compli-
ance panel’s findings.
On 23 October, the WTO acceded to Malaysia’s request for the compliance panel
to rule on whether the US has complied with the 1998 ruling. We shall report on
the outcome.

Alpine Convention

“A Big Day for the Alpine Convention”
by Wolfgang E. Burhenne*

This was the headline of the Neue Zürcher Zeitung after
the conclusion of the sixth Alpine Conference of the Minis-
ters of the eight Contracting Parties held at Lucerne, Swit-
zerland, on 30-31 October 2000. While all eight of the con-
tracting State Parties were present, which are (in alphabeti-
cal order) Austria, France, Germany, Italy, Liechtenstein,
Monaco, Slovenia, Switzerland, and the European Commis-
sion, the latter was criticised for not having sent a delegate.

The stumbling block for a long time has been a lack of
consensus regarding establishing a legally binding Protocol
for managing traffic in the alpine region.1 After a total of six
years of negotiations, a compromise was finally reached as
to where all Parties agreed, for example, to refrain from build-
ing new Trans-alpine motorways, and to devise concepts
that rely more heavily on railroad traffic.

This breakthrough in negotiations enabled the signing
of the other Protocols which had been negotiated earlier, but
have not been signed by most contracting States. Moritz
Leuenberger, the Swiss Minister for Environment, Trans-
port, Energy and Communications noted that this was a joy-
ous occasion for the Host Country. The Ministers of all
Member States present expressed their commitment toward
ensuring speedy implementation of the Protocols.

An agreement was also reached on the new protocol
regarding procedures for dispute settlement. Another ma-
jor step toward the implementation of the Convention and
its Protocols was the acceptance of the proposal to estab-
lish a permanent Secretariat after its necessity had been
questioned for so long. Now preparations are underway
to devise an organisational structure and determine the
size and location of the Secretariat.

Among other matters considered, the Conference ap-
proved a report on mountain-specific environmental qual-
ity goals for the alpine region. The Permanent Committee
of High-Level Officials for the Alpine Convention had
already agreed in their last meeting to set up a working
group which is to draft a new Protocol on Populations and
Culture.

In gearing up for the International Year of the Moun-
tains in 2002, a special report on the Alpine Convention is
to be prepared and to be presented to the United Nations
Secretary General, in the hope that it will be used as a
model for other States who share cross-boundary moun-
tain systems. Italy made a bid to chair the next two-year
term and was confirmed by unanimous vote.

In closing, the delegates of the member States and the
observers of the accredited non-governmental organisations
(NGOs) thanked the host country and outgoing chair of the
Alpine Convention. They all agreed that this Conference
could not have come to a successful conclusion without
Switzerland’s tireless efforts to keep the negotiations alive
and to seek new avenues for compromise.

* IUCN representative at the meetings concerning the Alpine Convention; Ex-
ecutive Governor of the International Council of Environmental Law; Member of
Steering Committee of the IUCN Commission on Environmental Law (Liaison
with the United Nations system).
1 See also EPL 27/5 (1997), p. 407-408.


