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The International Seabed Authority met twice thisyear  The International Seabed Authority (the Authority) is
in Kingston, Jamaica, for its sixth sessidrhe first part  an autonomous international organization, which was es-
of the sixth session was convened from 20 to 31 Marchablished under the 1982 United Nations Convention on
2000. The second part was held from 3 to 14 July 2000the Law of the Sea (LOS Convention) and the 1994 Agree-
The main result of the meeting was the adoption of thement relating to the Implementation of Part XI of the LOS
Regulations on Prospecting and Exploration for Poly- Convention. It is the international organization through
metallic Nodules in the Ared@’hese regulations are the which States Parties to the LOS Convention organize and
first part of a Mining Code that will eventually cover pros- control activities in the Area (the seabed and ocean floor
pecting and exploration for and exploitation of all deepand subsoil thereof beyond the limits of national jurisdic-

seabed minerals. tion, which were designated under the LOS Convention
_ as the common heritage of mankind), particularly with a
* Netherlands Insitute for the Law of the Sea. view to administering the resources of the Area. All States

t See for general information the web site of the International Seabed Author- . . .
ity at http://www.isa.org.jm/. See for a recent overview of the activities of the Au- Parties to the LOS Convention d0so factomembers of

thority the report of the Secretary-General of the International Seabed Authoritthe Authority? The Authority performs its functions and
under article 166, paragraph 4, of the United Nations Convention on the Law offgsks through its three main organs: the Assemb|y, the
the Sea, ISBA/6/A/9 of 6 June 2000, presented at the resumed sixth session of ﬁﬁfouncil and the Secretariat. These are assisted by two

Authority. o . i e
2 LOS Convention, Article 156(2). subsidiary bodies: a Legal and Technical Commission and
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a Finance Commission. At the first part of the sixth sesion to be signed by the Authority and the future contrac-
sion, Ms. Liesbeth Lijnzaad (the Netherlands) was electedor and the standard clauses to be included in such a con-
President of the Assembly for the sixth session. Sakius#ract.
S. Rabuka (Fiji) was elected as President of the Council The Regulations distinguish between “prospecting”
for the sixth session. and “exploration” for nodules. The main difference is that
With the adoption of the Regulations the Authority has prospecting covers only few activities and does not con-
completed its first legislative task. The LOS Conventionfer exclusive rights, while exploration does. Prospecting
and the Implementation Agreement require the Authorityis defined to cover the search for deposits of polymetallic
to elaborate and adopt rules, regulations and proceduremdules, including estimation of their composition, sizes,
necessary for the conduct of activities in the Area as thegistribution and economic values. Exploration is defined
progress. They also provide that such rules, regulationas searching for deposits of polymetallic nodules in the
and procedures have to incorporate applicable standardsrea with exclusive rights, the analysis of such deposits,
for the protection and preservation of the marine environthe testing of collecting systems and equipment, process-
ment. Priority was to be given to the adoption of regula-ing facilities and transportation systems, and the carrying
tions with respect to exploration for and exploitation of out of studies of the environmental, technical, economic,
polymetallic nodules (previously known as manganesecommercial and other appropriate factors that must be
nodules) The Regulations are intended to give effect totaken into account in exploitation. As opposed to pros-
these provisions. pecting, exploration activities are subject to stringent re-
The work on the Regulations commenced in 1997quirements.
within the Authority’s Legal and Technical Commission. The regulations provide that prospecting may com-
The Commission built on the work conducted by the Pre-mence only after the Authority has been notified in ac-
paratory Commission of the Authority between 1984 andcordance with the requirements contained in the Regula-
1993, which produced drafts of several parts of a Miningtions and in the prescribed form contained in Annex |I.
Code in the form of working papers. The Legal and TechProspecting is not permitted if substantial evidence indi-
nical Commission completed its work in 1998, at which cates the risk of serious harm to the marine environment.
time the draft regulations were submitted for adoption tolt is also not allowed in an area covered by an approved
the Council of the Authority. The Council discussed andplan of work for exploration or in a reserved or prohibited
revised the draft regulations in informal sessions at therea.
second part of the fourth meeting and again during the Exploration activities on the other hand are only per-
fifth and sixth meetings of the Authority. mitted after the Council has approved a plan of work and
The purpose of the Regulations is to establish the conhas subsequently signed a contract with the applicant con-
ditions under which States and other entities will be al-taining the required standard clauses. The Regulations and
lowed to prospect and explore for polymetallic nodules inthe Annexes contain detailed financial, technical and other
the Area. They elaborate the general provisions containecequirements for the applications for approval of work
in the LOS Convention and the Implementation Agree-plans and the form and content of the contract for explo-
ment, in particular those relating to environmental pro-ration. Such requirements include measures intended to
tection and the handling of confidential data and informa-provide for adequate protection and preservation of the
tion. The Regulations seek to balance the interests of thearine environment. Upon the fulfilment of these require-
Authority and prospectors and contractors by setting outnents, the Authority is obliged to offer guarantees of se-
specific rights, duties and understandings. curity of tenure and ensure that proprietary data and in-
The instrument consists of a preamble; 40 regulationsformation will be treated confidentially. According to the
divided among nine parts; and four Annexes. The respedRegulations responsibility and liability of the contractor
tive Parts deal with: an introduction containing definitions and the Authority will be in accordance with the relevant
of terms used in the Regulations and a few general proviprovisions of the LOS Convention. The responsibility of
sions (Part I); prospecting (Part Il); the process of apply-contractors for any damage arising out of wrongful acts
ing for approval of plans of work for exploration in the in the conduct of their operations, including damage to
form of contracts (Part I1l); the form and contents of con-the marine environment, will continue after the comple-
tracts for exploration (Part IV); regulations relating to pro- tion of the exploration phase.
tection and preservation of the marine environment (Part The Regulations contain detailed requirements for both
V); confidentiality (Part VI); general procedures for the the Authority and prospectors and contractors to ensure
implementation of the regulations (Part VII); settlementeffective protection of the marine environment from harm-
of disputes (Part VIII); and resources other thanful effects which may arise from activities in the Area.
polymetallic nodules (Part IX). Annexes | and Il contain Most of the environmental regulations are contained in
the standard forms to be used to notify the Authority ofPart V, but relevant provisions can be found throughout
the intention to engage in prospecting and to apply fotthe text of the instrument. Some of these were already
approval of a plan of work for exploration to obtain a con-mentioned. The environmental provisions of the regula-
tract. Annexes 3 and 4 contain the contract for explorations were, together with the sensitive issue of confidenti-
ality of data and information, among the most difficult to

3 Ibid., Articles 145 and 162(2)(0)(ii) and Annex llI, Article 17. See also Sec- reach agreemen_t on durmg the nego“.atlons'
tion 1 of the Annex to the Implementation Agreement. Important definitions are contained in Part I. The term
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“marine environment” is defined in a non-exhaustive wayreached through the inclusion of the term “precautionary
as “the physical, chemical, geological and biological com-approach” with a reference (but not the wording itself) to
ponents, conditions and factors which interact and deterPrinciple 15 of the Rio Declaration.
mine the productivity, state, condition and quality of the  In addition to these general requirements, contractors
marine ecosystem, the waters of the seas and oceans awdl be obliged to gather environmental baseline data and
the airspace above those waters, as well as the seabed dncdstablish environmental baselines against which to as-
ocean floor and subsoil thereof”. The term “serious harmsess the likely effects of its activities and a programme to
to the marine environment” is defined as “any effect frommonitor and report on such effects. The environmental
activities in the Area on the marine environment whichbaselines and monitoring programmes are to be developed
represents a significant adverse change in the marine em collaboration with the Author-
vironment determined according to the rules, regulationsty and the sponsoring States Aha, ™
and procedures adopted by the Authority on the basis ofontractors will be required to ,"",.# .H' ;j_“;
internationally recognized standards and practices”. It igake into account the recommen Pc:'“' T | FA. 'q
the first time that these terms have been explicitly definediations adopted by the Legal anv | | & v
in an international instrument. They provide guidance forTechnical Commission for they'y = =
the interpretation and implementation of the relevant reguidance of contractors. Thes::{h 5@ . #
guirements contained in the Regulations and the basis faecommendations maynter
the adoption of further rules, regulations and proceduresalia, include a list of exploration %

Part V of the Regulations contains a general obliga-activities which may be consid-
tion for the Authority to establish and keep under periodicered to have no potential for
review environmental rules, regulations and proceduregausing harmful effects on the marine environment. Con-
to ensure effective protection for the marine environmentractors will have to report annually in writing to the Sec-
from harmful effects which may arise from activities in retary-General of the Authority on the implementation and
the Area. This provision recognizes that the regulationgesults of such monitoring programmes and submit data
will have to be supplemented and revised regularly by thend information to be transmitted to the Legal and Tech-
Authority, as more knowledge and experience is gainednical Commission for its consideration.
Contractors have a general obligation to take necessary Contractors applying for exploitation rights will be re-
measures to prevent, reduce and control pollution and othequired to propose areas to be set aside and used exclu-
hazards to the marine environment arising from its activi-sively as impact reference zones (areas used to assess the
ties in the Area. They are required to do this “as far agffects of mining activities on the marine environment and
reasonably possible using the best technology availableivhich are representative of the environmental character-
to them. istics of the Area) and preservation reference zones (areas

The Regulations also embrace a precautionary apin which no mining shall occur to ensure representative
proach to protect the marine environment from harmfuland stable biota of the seabed in order to assess any changes
effects which may arise from activities in the Area. Theyin the flora and fauna of the marine environment).
require the Authority and sponsoring States (and indirectly The Regulations also contain provisions to deal with
also contractors) to apply a precautionary approach, asnvironmental emergencies. Prospectors are required to
reflected in Principle 15 of the Rio Declaration, to suchnotify the Secretary-General of the Authority of any inci-
activities. The Legal and Technical Commission is requireddent arising from prospecting which causes serious harm
to make recommendations to the Council on the impleto the marine environment. Contractors will be required
mentation of this provision. The inclusion of the precau-to submit contingency plans and promptly report to the
tionary principle or approach was a particularly thorny Secretary-General any incident arising from its activities
issue to reach agreement on. Initially the Code containethat has caused or is likely to cause serious harm to the
an obligation for contractors to take precautionary measmarine environment. Upon such notification, the Secre-
ures and a definition of such measures in line with Princitary-General of the Authority has to issue a general notifi-
ple 15 of the Rio Declaration. These terms were, how-<ation of the incident; notify in writing the contractor and
ever, deleted from the text. At the fifth session the delegaits sponsoring State and report immediately to the Legal
tion of the Netherlands submitted a proposal to include and Technical Commission and to the Council. On the
provision in Part V stating that “[i]n the conduct of activi- basis of the recommendations of the Commission, the
ties in the Area, the precautionary principle shall be ap-Council may then issue emergency orders. Pending such
plied to protect and preserve the marine environment, byction, the Secretary-General is obliged to take immedi-
virtue of which cost-effective preventive measures are taate measures of a temporary nature (no longer than 90
be taken when they are reasonable grounds for concemtays or until the Council has acted) as are practical and
that these activities may cause serious harm to the marimeasonable in the circumstances to prevent, contain and
environment, even where there is lack of full scientific minimize serious harm to the marine environment.
certainty”. Several delegates objected to this proposal, In case a contractor does not comply with an emer-
which they regarded as unnecessary. It was also stategency order, the Council may take the necessary meas-
that the wording “reasonable grounds for concern” couldures itself. Contractors are obliged to provide the Coun-
be broadly interpreted and possibly create an impedimentil, prior to the commencement of testing of collecting
for potential investors. A compromise was ultimately systems and processing operations, with a guarantee of
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its financial and technical capability to promptly comply tors, applicants for exploration and contractors; a provi-
with such emergency measures or to assure that the Counsibn authorizing the Legal and Technical Commission to
can deal with the matter itself. Sponsoring States are rassue technical or administrative recommendations to guide
quired to see to it that this requirement is fulfilled by con-contractors; a provision that requires disputes to be set-
tractors. The regulations do not specify the exact form otled in accordance with Part XI of the LOS Convention;
the guarantee. The Council decided to study this matteand a provision stating that prospecting and exploration
further. This guarantee requirement was included as a confier and exploitation of resources other than polymetallic
promise instead of a proposed provision that would havenodules found by prospectors or contractors in the Area
required applicants for contracts to provide an “environ-will be subject to the rules, regulations and procedures
mental surety”, in an amount to be assessed by the Legdlealing with such resources to be established by the Au-
and Technical Commission, to enable the Council to takehority.
action when a contractor would not promptly comply. The Regulations were adopted by the Council and ap-
Part V of the Regulations also contains provisions dealproved by the Assembly on 13 July 2000. They take ef-
ing with the rights of coastal States and objects of an arfect immediately and will apply to all contractors. At the
chaeological or historical nature. In addition to affirming sixth session the Secretary-General Satya Nandan an-
the rights of coastal States with regard to maritime emernounced that he planned to sign contracts with the seven
gencies as existing under the LOS Convention and cusegistered pioneer investors before the Authority’'s next
tomary international law, the Regulations also provide thatession.
coastal States may notify the Secretary-General that they With the adoption of the Regulations for polymetallic
have grounds for believing that activities conducted bynodules completed, the Authority is expected to shift its
contractors in the Area are likely to cause serious harm tattention to the development of rules, regulations and pro-
the marine environment under its jurisdiction or sover-cedures on prospecting and exploration for other deep
eignty. With respect to archeological or historical objects,seabed mineral resources (in particular deep sea
contractors will be obliged to notify the Secretary-Gen-polymetallic sulphides deposits and cobalt-rich crusts). To
eral of such findings and take all reasonable measures tforther work in this area, the Authority convened a work-
avoid disturbing such objects. shop on seabed resources other than polymetallic nodules
With respect to the confidentiality of proprietary data in Kingston, Jamaica, from 26 to 30 June 2000.
and information transferred to the Authority by contrac-  The Authority is engaged in several other activities with
tors, the Regulations provide that such data and informaregard to environmental protection. The Legal and Tech-
tion is to be maintained for limited use by the Secretary-nical Committee is currently developing draft guidelines
General, the staff of the Authority, and the members offor the assessment of the possible environmental impacts
the Legal and Technical Commission as authorized by tharising from exploration for polymetallic nodules. These
Secretary-General. This is subject to a review after temuidelines are intended to assist future contractors to as-
years or when the contract expires. A proposed provisiolsess the environmental impacts of the exploration for
that would have excluded data and information necessargolymetallic nodules. At the sixth meeting, the Legal and
for the formulation by the Authority of rules, regulations Technical Commission also endorsed a proposal of the
and procedures concerning protection of the marine enviSecretary-General to establish an international framework
ronment and safety (other than equipment design datdpr cooperation on environmental protection of the inter-
from the confidentiality requirements was not included in national seabed and waters in connection with deep seabed
the final version of the Regulations. exploration and mining. The proposal is intended to draw
Finally, the Regulations also incorporate general pro-the attention of potential investors to deep-sea environ-
cedures for dealings between the Authority and prospeamental research.



