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Clarification on “Discharge”
In a preliminary ruling handed down by the Court on

29 September (case C-231/97), the Court clarified the
concept of “discharge” into the acquatic environment. It
held that any pollution caused by certain dangerous sub-
stances discharged into the acquatic environment in the
European Union, in whatever form (liquid, solid or gas-
eous) should be considered as a “discharge,”  as should
condensation, in certain cases, from polluted steam that
forms on rooftops or the ground and then runs off down
gutters and drainpipes to join surface waters.

The case concerned a Dutch company that special-
ises in treating wood for conservation purposes, and a

neighbour. The latter accused the firm of being responsi-
ble for direct and indirect discharges of polluted steam
containing arsenic, copper and chromium, all substances
listed in Annex II of Directive 76/464/EEC on combat-
ing water pollution. A Dutch court had asked the Euro-
pean Court of Justice to clarify whether or not such con-
densation falling back into surface water and a ditch near
waste water coming off neighbouring rooftop gutters and
plots of land constituted a “discharge” within the mean-
ing of the EU Directive. ❒

Report on Great Lakes
In an interim report entitled Protection of the Waters

of the Great Lakes, tabled in mid-August 1999, the Inter-
national Joint Commission (IJC) recommended that the
federal, provincial and state governments in Canada and
the United States not authorise any new bulk removals or
sales of surface or ground water that might threaten the
integrity of the water in the Great Lakes basin.

The recommendation calls on these governments to
exercise caution about consumptive uses of this water, in
accordance with the Great Lakes Charter and present
legislation in both countries.

In its preliminary conclusions, the IJC notes that
there is never a surplus of water in the Great Lakes basin
ecosystem; that removals of water from the system

reduce its resilience and ability to cope with unpredict-
able future stress; that there is uncertainty and inade-
quate information about removals of groundwater; that
actual future demand for water is uncertain; that mount-
ing evidence of potential climate change makes the
future water supply and thus the level and flow of water
in the Great Lakes increasingly uncertain; and that the
Great Lakes Charter criteria on significant proposed
diversions and consumptive uses are not strict enough.

The IJC will hold public hearings in order to hear
comments on its interim report, and will fully consult
governments and other stakeholders on the report and
the IJC’s activities during phase two, scheduled for com-
pletion in February 2000. ❒
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Waste Fine Appealed
In 1992, Greece was found guilty by the European

Court of Justice (case C-45/91) for not fulfilling a num-
ber of obligations under two Community Directives on
waste, specifically toxic and dangerous waste disposal.
Subsequently, following protracted correspondence
between Brussels and Athens in which the Commission
sought to establish the extent to which the Greek author-
ities had complied with the 1992 judgment, the Commis-
sion started new legal proceedings against Greece under

Article 171 of the EC Treaty in April 1997 (C-387/97),
requesting the Court to impose a fine on the Greek Gov-
ernment of ECU 24,600 per day for failing to respect the
earlier ruling.

The Commission, in consideration of the seriousness
of the infringement, the length of the period of non-com-
pliance and the “ability-to-pay” factor, proposed to sanc-
tion the four infringements as a whole, but Greece asked
for them to be considered separately.
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In reply to a request from the Court of Justice to con-
sider the possibility of treating separately each of the
infringements, the Commission proposed a set of penal-
ties in respect of the separate provisions which had been
infringed, amounting to a total of EURO 32,800 per day.

The Court’s Advocate-General felt that the Commis-
sion’s proposal of a fine of EURO 24,600 was appropri-
ate to the extent that it had made no manifest error of
assessment or failure to observe the principles of propor-
tionality and equal treatment.

Having considered the infringements individually
and the relative importance of each one, the Advocate-
General said that, since failure to fulfil two of the obliga-

impose fines on a Member State which has failed to take
the necessary measures to comply with a Judgment of
the European Court, declaring that a Member State has
failed to fulfil its obligations under Community law.

Many legal problems will be raised by the applica-
tion of the new Maastricht provisions. In view of this, the
Advocate-General has set out in his Opinion a detailed
analysis of the principles involved, such as whether the
penalties are criminal or administrative in nature and
whether, where there are various discrete infringements,
they should be separately assessed rather than assessed
as a whole – thus allowing compliance to be partial or
gradual and the penalty to be reduced accordingly.
0378-777X/99/$12.00 © 1999 IOS Press

File: epl296p3.fm letzte Änderung: 00-03-02 gedruckt: 00-03-02

tions in question resulted in a failure to fulfil the other
two, the fine should be reduced to EURO 15,375 per day.

Although the EU judges will take this Opinion into
account when making their final ruling in the coming
weeks, they are not obliged to follow it.

It is interesting to note that this will be the first case
in which the Court of Justice is to apply new provisions,
introduced by the Treaty of Maatricht. These enable it to

In his analysis, the Advocate-General also outlines
the limits of the discretion of the Court of Justice regard-
ing the penalties proposed by the Commission. It is his
opinion that judicial review must be restricted to verify-
ing the facts, ascertaining whether a manifest error of
assessment has been committed, and whether the princi-
ples of proportionality and equal treatment have been
oberved. ❒

Approval of Environmental Protection Act
Following months of consideration in Parliament, the

renewed Canadian Environmental Protection Act (CEPA)
was finally given Royal Assent on 14 September 1999,
and will come into force when proclaimed early in 2000.

The new CEPA provides for toxicity analysis of the
23,000 substances in use in the country, sets deadlines
for controlling pollution caused by these substances, and
provides for virtual elimination of the most dangerous
among them.

An amount of $72 million will be allocated to
implement the new CEPA, over and above the $40 mil-

lion announced earlier this year for research on
toxic substances that harm human health and the envi-
ronment, for example by disrupting the endocrine sys-
tem. 

Where public participation is concerned, members
of the public will now have the right to request investi-
gations, and to sue if government failure to implement
the renewed CEPA has serious effects on the environ-
ment. In addition, the new law allows Canada to respect
its international commitments in environmental
matters. ❒

World Bank
Tibet Investigation 

A controversial project to resettle 57,750 Chinese farmers in tradi-
tionally Tibetan land in Quinghai in western China, backed by a $160m
World Bank loan approved in June 1999, caused a storm of contro-
versy among pro-Tibetan and environmental groups. The International
Campaign for Tibet (ICT) requested an inspection panel and the board
of the World Bank agreed that it would not proceed without an official
bank investigation.This will determine if Bank staff had followed its own
rules and procedures in designing the scheme.

 The ICT, based in the United States, says it takes no position on
Tibetan independence but worries that the movement of more Chinese into
the region will further dilute the native Tibetan and Mongolian cultures.

 When the Bank voted to approve the loan (over the objections of
the US and Germany), the ICT request for an inspection had already
been received. The Bank´s President announced at that time that
China had agreed to an investigation and would allow “complete
transparency,” welcoming into the region the inspectors, diplomats,
journalists and government officials, where they could have “exten-
sive contacts with local people unattended by Chinese officials.” “We
are in favour of transparency,” Beijing said in an official statement.

In the first week of September 1999, Beijing contended that the
investigation had been triggered by “a politically contaminated request”
and the Bank´s Chinese executive director wrote to James Wolfen-
sohn, stating that the ICT was not an independent organisation, but “a
political body directly linked to and controlled by the Tibetan govern-
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