Enhanced Implementation of the Biological Diversity Convention
by Judicial Control
by Alfred Rest

Introduction resources conservatiof82) andprotected area$30) to
name but a few. Parallel to this real “fall-out” of Conven-
This articlé inquires into the general problem of tions is a hugeeficiencyin implementing and enforcing
transformation and effective implementation of interna-treaty norms. The reasons are manifold and very com-
tional environmental treaties into national law taking theplex: besides the missing will of the States to relinquish
Convention on Biological Diversity (CBD) as an exam- their sovereignty with regard to the use of natural
ple. After having highlighted the various recent legal resources and to decide themselves on implementation
activities and mechanisms in Germany for transposingaccording to their national policies, financial and socio-
CBD, the fundamental question asked is whether by theconomic aspects as well as the lack of knowledge in the
control of a judicial instrument, such as a future Interna-natural science of interrelated causes and effects may be
tional Environmental Court, the implementation and the main obstacles for effective implementation. In addi-
application of international law by the “Treaty-States” tion — at least in the past — States have been very reluc-
could be guaranteed, enhanced and arranged more effetant to incorporate in treaties efficient mechanisms of
tively or not. judicial control and of enforcement, which could be
To keep step with the increasingly huge number ofindispensable for the surveillance of the implementation
international environmental treaties is nearly impossible process, in particular when compliance-mechanfsms
Related to the field obiological diversityaround 154 fail or recommendations or decisions of the Conference
multilateral agreements and amending protocols are imf the Parties are not enacted. In the following, therefore,
existence, concerning for instanaaimal species pro- the fundamental and conceptional questions will be
tection (52), plant species protection40), marine  raised: do we still need jadicial instrumentto control
the implementation of environmental law? Could a
*Dr. jur., University of Cologne, Germany. “new” International Environmental Court perhaps be the
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proper legal instrument to enhance and speed up thabroad. The problem of pollutant emissions into the
application and enforcement of environmental treaty reg-aquatic environment and the atmosphere was recognised
ulations? Can it achieve or guarantee greater efficiency@lready at an early stage in Germany and led to ambi-
Before answering these questions brief attention will betious preventive and precautionary environmental poli-
focussed on the implementation of the Convention orcies at the beginning of the 1970’'s. To this extent,
Biological Diversity in Germany. Germany is internationally renowned for its high stan-
dard of technical environmental protection. Neverthe-
less, the ongoing threats to biological diversity have not
been stopped.
Importance of Biological Diversity for These general conditions outlined have an impact on
Germany the various components of biological diversitg. the
diversity of ecosystems, the diversity of species and the
The awareness of the importance of biodiversity hagyenetic variety within species.
a long-standingradition in Germany. For example, the
sustainable use of forests has been subject to statutoByxisting status of biological diversity in Germany
regulations for over 150 yeatsAlso, aspects of nature
protection always ranked very high. Today several stratea) Diversity of ecosystems
gies for integrating the concept of sustainable use have About 750 different types of biotope have been
been put into place wherever components of biologicalidentified in German§. Natural habitats or biotic com-
diversity are being used by humankind, as emphasisethunities mainly exist in relatively small areas, such as
by the Government’s National Report on Biological certain water sources, cliffs, raised bogs, the Wadden
Diversity of 1998 For the implementation of these Sea, some forests and woods and high-alpine regions.
strategies a powerful and varied set of legal, institutionalThey all are to some extent impaired by pollutant
and organisational instruments exists, basa@r alia, impacts. Apart from the forest components, there has,
on the principle of precautionary action, the polluter- over the last 50 years, been a decline in the total area
pays-principle and the principle of cooperation. Never-covered by semi-natural biotopes. By far the largest area
theless, because of Germany’s geographical and ec®f land is now occupied bgnthropogenic habitats. e.
nomic situation the threats to biological diversity could those which have evolved from human activity and
increase. So in the last 150 years, industrial developmerttiffer in their structure and composition from natural
has led to a sharp decline in semi-natural and extensivelpiotopes. Examples here are fields, grasslands used
used habitats — leaving aside the case of forests — nt varying degrees of intensity, forests and industrial
least as a result of the intensification of agriculture, thehabitats. The anthropogenic biotopes also include many
ongoing sprawl of human settlement and the construcef the heaths, coppice and composite forests, olig-

tion of transport and water networks. otrophic grasslands and marshes usually considered
valuable in terms of their special diversity, which

Background data on Germany’s economic mainly emerged from semi-natural forests as a result of

situation particular management practices, over-exploitation or

With 81.8 million inhabitants living in an area of clearing.
around 357,000 kfy Germanyis a highly industrialised
and densely populated country. Despite this, someb) Species diversity
55 per cent of the country’s surface area is used for agri- About 45,000 animal species and 28,000 plant spe-
culture. 30 per cent of the surface area is covered by foreies — including lower plants; vascular plant species of
est and woodland. The areas used for settlement arapproximately 3,200 — have so far been identified in
transportation occupy approximately 11 per cent. TheGermany By international comparison, however, Ger-
current slight rise in population is a trend that will con- many displays the same lack of endemic flora and fauna
tinue until the year 2000. A clear decline in population found in most Central European countries. But on the
is expected from 2020. The high degree of industrialisa-other hand, Germany is, even on a world scale, a major
tion and Germany’'s position in the middle of Europe wintering and resting ground for migrating animals
have led to very high volumes of traffic, which have (migratory birds and bats) on their passage from the
again increased considerably in the wake of GermarwWest and South in the Autumn and on their return to the
reunification, the commercial opening to Eastern Cen-northern breeding grounds in the Spring.
tral Europe and the creation of an international market
for Europe as a whole. Current forecasts predict a sige) Genetic variety
nificant growth in traffic over the next fifteen years. Genetic variety is essential to the ability of species
High industrial output and high living standards go and populations to adapt to changing environmental con-
together with the German economy’s strong interna-ditions and is therefore a prerequisite for their survival.
tional orientation. Both imply necessarily a high con- However, there is little knowledge about the extent of the
sumption of energy and raw materials. The latter andhistorical changes, and the threat to genetic variety in
also consumer goods are imported to a large extent fromatural populations. »
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Forest tree species are found in Germany in the formlaws and ordinances of the German countrigiden
of wild populations, which are still autochthonous, andwhich concretise the Federal laws for effective, regional
populations used by humans, the latter being predomiimplementation and execution, cannot be reproduced
nant. here.

In general, the genetic resources of wild species must The table shows thaBermanyby comprehensive
be differentiated from genetic resources for agriculturelegislationhas largely implemented the CBD.
or forestry. The latter underlie a deliberate genetic
change and control to facilitate commercial use and posParallel Implementation of EC Biodiversity Law
sess a comparatively rapid genesis. As a Member State of the European Community —

In Germany some 1,400 species are used in agriculturéghe EC has ratified the CBD thd— Germany at the
forestry and horticultur® Whereas the grassland commu- same time has enacted parts of the EC Strategy to imple-
nities are predominantly made up of native species, a largment the Convention. Important elements of this strategy
proportion of the fruit species originate from other geo-can already be found in thfth EC Action Programme
graphical and climatic regions of the world. Moreover, on the Environment of 1992 . These are also reflected,
some native plants underwent domestication as crops, sudtiter alia, by EC Regulation 1467/94 on the conserva-
as in the case of certain fruit species, vegetables or dye atihn, characterisation, collection and utilization of
oil-producing plants. genetic resources in agricultréandRegulation 2078/

Of the approximately 40 species of domesticated ani92 on agricultural methods compatible with the require-
mals occurring worldwide, cattle, pigs, sheep, goatsments of the protection of the environment and the
horses and poultry are of particular economic impor-maintenance of the countrysitfé.in this context the
tance in Germany. Council Directive 92/43/ EEC on the conservation of

This brief outline of Germany’s geographical and natural habitats and of wild fauna and flora of 1992,
economic situation as well as of the existing biologicalas well as th®irectives 79/409 EE® and97/49 EEG!
diversity is evidence of thgreat interest and need for a on the conservation of wild birdshould be mentioned.
rapid and effective implementation of the CBD in Ger-Germany also strongly supports fem-European strat-
man legislation. egy on biological and landscape diversity of 1895,

which is conceived as a parallel European measure to
promote the implementation of the CBD and is con-
nected with thé&uropean Forest Genetic Resources Pro-

Implementation of CBD by German Law gramme (EUFORGENWhich in general aims at a coor-
dination of efforts to conserve forest genetic resouftes.
German Legislation Due reference is drawn to the National Reffbitr the

Before the CBD, biodiversity was never addressednumerous German activities to implement the CBD by
comprehensively in an international legal cont&ich  international cooperation with States and International
aspects were always protected globally by special interOrganisations.
national agreements regulating: 1. Areas of internation- Coming back to German legislation and its applica-
ally important sites WUNESCO World Heritage tion, one must be aware of the fact, that thder
Conventiod), 2. Wetlands Ramsar Wetlands generally bear responsibility for the implementation of
Conventiod?), 3. Endangered specie€dnvention on  measures aimed at achieving the objectives of the CBD,
International Trade in Endangered Species of Wildin particular, in cases of nature conservation and forestry.
Fauna and Flora (CITES}) and 4. Migratory species of
wild animals Bonn Convention on Migratory Implementation by Public Authorities and NGOs
Specie¥?d). Parallel to this international process, German  Concerning the application and execution of such mea-
legislation on biodiversity aspects was split into numer-sures, it is very important to emphasise that the activities of
ous laws regulating the various fields, a long time beforepublic organs at federal, regional and local level ( minis-
1992; for example, those related to nature conservatiotries, public authorities of thednderand of municipali-
(1976), animal protection (1972), plant protection ties), find strong support by nearly all parts of society,
(1986), forest conservation (1975), regional planningespecially by non-governmental organisations (environ-
(1965), emission control (1974) and water managemeninental protection associations and interest groups),
(1957), to name a few. On 21 March 1994, the CBDbranches of industry and active individuals. Examples of
entered into force in Germany.Also, influenced by NGOs acting very effectively abound, such as: World Wide
numerous EC Regulations/Directives and internationalFund for Nature, Germany and WWF Foundation; Nature
conventions, most German Acts were issued andProtection Union Naturschutzbund Deutschland e.V.
amended for adaptation to international law. This is(NABU); German Association For Nature Protection
illustrated by the following tablé showing a selection (Deutscher Naturschutzrijg German Federal Working
of the most important German legislation on the federalGroup for Environmentally Conscious Management
level, directly concerned with biological diversity. (Bundesdeutscher Arbeitskreis flir Umweltbewuf3tes Mana-
The table does not include EC law and statutes tamement e.\(B.A.U.M.); German Forest Protection Asso-
implement international agreements. Also the numerougiation Schutzgemeinschaft Deutscher Wald GEBW);
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Legal Regulation

Obijective / content

Basic Law Grundgesetzof 23 May 194 amended 26 March 1998

Protecting the “natural sources of life”

Federal Nature Conservation A&undesnaturschutzgesptf 20 Dec.
1976 amended 30 April 1998

Securing on a sustainable basis the proper functioning of the ecosystem, the utility

the landscape to serve as the basis of human life and a source of recreational enjoy
nature and the countryside; offeriimger alia comprehensive protection of specific
biotopes; provisions governing, in particular, the protection of, trade in, and the keepi
breeding of certain animal and plant species or populations of such species; provis
the release of non-native species

of na-

ture’s resources, fauna and flora as well as the variety, uniqueness and beauty of ngture and

ment of

hg and
ons on

Federal Ordinance on the Conservation of Species
(Bundesartenschutzverordnyraf 18 Sept. 1988 amended 6 June 199

Specifying individual restrictions on extraction and sale; placing protection orders o
[ dangered animal and plant species

nen-

Regional Planning ActRaumordnungsgesgtaf 8 April 19659 amended
15 Dec. 1997

Sustainable regional planning designed to bring the social and economic demands
space into accord with the ecological functions of that space

lon land

Building Code (Baugesetzbuch) of 27 August 1997

Sustainable planning of urban development and socially equitable land use helping t
an environment worth living in

D create

Land Consolidation ActRlurbereinigungsgesexnf 14 July 1953 amend-|
ed 18 June 1947

Development of rural areas; creation of better and healthier living, housing and wor|
conditions for people living in the countryside; preserving, caring for and restoring t
ened or damaged historical landscapes; ensuring the continued proper functioning g
osystem

king
hreat-
f the ec-

Federal Soil Protection AcB(ndesbodenschutzge3eiz13 March 1998

Maintaining or restoring the soil's ability to perform its functions; its role as a basis q
and as a habitat for animals, plants and soil organisms is expressly mentioned as g
function; enforcing an obligation to protect against and eliminate hazards to the soil,
edy soil pollution sources and contaminated sites and to take precautionary action
future detrimental impacts on the soil

f life

ne such
0 rem-
against

Federal Forest AcBundeswaldgesétaf 2 May 19737 amended 27 Jul
1984

Enforcing an obligation to conserve and, where appropriate, expand forests and wo
and use them sustainably; maintaining the forest's economic, protective and recre
functions taking into account biological diversity; promoting forestry; reconciling co
of interest between wider community and forest owners; ensuring the participation of
authorities in public planning and measures; the framing of more detailed legislation|
to theLander

rﬂtlicts

dlands
ional

forest
is left

Federal Hunting ActRundesjagdgesétpf 29 Nov. 1952,amended
26 January 1998

Enforcing an obligation to care for game, defined as the maintenance of habitat-appr
species-rich stocks and management and safeguarding of the environment they ne|
tecting specific species; detailed framing by ltheder

ppriate,
ed; pro-

Federal Game Protection OrdinanBeifjdeswildschutzverordnungf 25
Oct. 19859

Transposing into national law the restrictions stipulated under the EC Directive 79/4

ing Act; bans on ownership and sale

09 on

the Protection of Wild Birds with respect to those birds species defined in the Federgl Hunt-

Federal Animal Protection AcB(indestierschutzgesptef 24 July 1973,
amended 22 Dec. 1997

Protecting animals against needless pain and anguish; granting species-characterij
suitable keeping of animals

stic and

Plant Protection ActRflanzenschutzgesgtaf 15 Sept. 1986amended 3(
April 1998

Licensing and application of plant protection agents

Fertiliser Act Diingemittelgese}af 15 Nov. 1977, amended 27 Sept.
1994"; Fertiliser Ordinancel{iingeverordnungof 26 January 1996
amended 16 July 1997,

Licensing and application of fertilisers

Animal breeding legislationTierzuchtrecht

Regulating animal breeding taking into account the need to safeguard genetic resou
mesticated animals)

ces (do-

Commercial Seeds AcBaatgutverkehrsgesgtaf 20 August 1983,
amended 25 Oct. 1984

Assuring the quality of seeds

Law on the Protection of New Varieties of PlarS®itenschutzgesétaf
19 Dec. 1997°

Protecting the intellectual property rights of plant breeders regarding varieties

Commercial Forestry Seed A& ¢setz uber forstliches Saat- und Pflar
gut); of 25 Sept. 195%¢ amended 2 August 1994,

2mproving the economic yield and environmental benefit of the forest; provisions co
main tree species used in forestry; consideration of genetic diversity aspects; labell
seeds and plants with reference to autochthony and region of origin, categorised ac|
to ecological conditions and phaenotypical and genetic characteristics of forest star

er 19
ng of
cording
S

Law on the joint Federal / Lander Task of Improving Agricultural Stru
tures and Coastal Defencéagsetz Uber die Gemeinschaftsaufgabe ,,
besserung der Agrarstruktur und des Kiistenschujzefs3 Sept. 1969¢
amended 8 August 19?‘7,

cinter alia: improving productivity and working conditions in agriculture and forestry;
aging the development of countryside; hydrological and agronomical measures; imp|
market structures in agriculture, fisheries and forestry

nan-
roving

Genetic Engineering Ac@entechnikgesetof 20 June 1998Jamended
21 Sept. 19971

Provisions governing work in genetic engineering facilities, the release of geneticall
neered organisms, bringing products containing genetically engineered organisms g
market

engi-
nto the

Federal Immission Control AcBindesimissionsschuzge3eiz15 March
19743 amended 21 Sept. 1987and 27 Ordinances
(Bundesimissionsschutz-Verordnungen

Protecting humankind, animals and plants, the soil, water and the atmosphere, as
cultural and other physical assets from harmful environmental impacts and from sub.
problems caused by emissions

ell as
tantial
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Legal Regulation Objective / content
Federal Water Management AWésserhaushaltsgesgtf 27 July Limiting emissions into the aquatic environment; ensuring economical use of water| main-
19572 amended 30 April 1998, tenance of the quality of surface and groundwater and the functions it performs; enforcing
an obligation to conserve the aquatic environment as the natural habitat for animalg and
plants

Closed Substance Cycle Waste Managementieiglaufwirtschafts- | Promoting closed substance cycles (recycling waste materials) to reduce the depletion of
und Abfallgese)zof 27 Sept. 19947 amended 12 Sept. 1988Sewage | natural resources
Sludge Ordinanced{arschlammverordnungof 15 April 19922° amended|
6 March 1997P

Chemicals Act Chemikaliengesetof 16 Sept. 1988%amended 14 May| Protecting people and the environment from the effects of hazardous substances and prep-
1997 arations; prohibiting certain substances from being brought into circulation

a BGBI. 1949 |, pp. 1° BGBI. 1998 |, pp. 61¢¢ BGBI. 1976 |, pp. 3574 BGBI. 1998 |, pp. 823 BGBI. 1989 I, pp. 1677, 2011 BGBI. 1997 I, pp. 1327 BGBI.
1965 |, pp. 306" BGBI. 1997 |, pp. 2902,BGBI. 1997 |, pp. 2141; BGBI. 1998 |, pp. 13BGBI. 1953 |, pp. 591 BGBI. 1997 |, pp. 1430,BGBI. 1998 |, pp. 502,
M BGBI. 1975 |, pp. 1037} BGBI. 1984 |, pp. 1034, BGBI. 1952 |, pp. 7807 BGBI. 1998 |, pp. 164 BGBI. 1985 |, pp. 2040,BGBI. 1972 |, pp. 1277 BGBI.
1997 I, pp. 3224 BGBI. 1986 |, pp. 1508! BGBI. 1998 |, pp 823’ BGBI. 1977 |, pp. 2134Y BGBI. 1994 |, pp. 2705 BGBI. 1996 |, pp. 118, BGBI. 1997 I, pp,
1835, BGBI. 1985 I, pp. 16332BGBI. 1994 |, pp. 3082° BGBI. 1997 |, pp. 3164°BGBI. 1957 |, pp. 13889 BGBI. 1994 |, pp. 2018°BGBI. 1969 I, pp. 1573,
afBGBI. 1997 I, pp. 202729 BGBI. 1990 |, pp. 108G BGBI. 1997 |, pp. 2396Y BGBI. 1974 |, pp. 721; 1198I BGBI. 1997 |, pp. 239G BGBI. 1957 I, pp. 1110,
al BGBI. 1998 |, pp. 239G"™BGBI. 1994 |, pp. 2705"BGBI. 1996 I, pp. 1354°BGBI. 1992 |, pp. 912PBGBI. 1997 |, pp. 44699BGBI. 1980 |, pp. 1718 BGBI.
1997 |, pp. 1060

Organic Farming AssociatioAtbeitsgemeinschaft Okolo- insufficient or even fails. This is evidenced for instance
gischer Landbau e.YAGOL)); German Breeding Associ- by German case law concerning the caseShafrnobyl,
ation Bundesverband Deutscher Pflanzenziichteyand ~ Sandozand of the nuclear power plant bihgen?’ to
Association of Pharmaceutical Manufacturers Active inname but a few. These all reflect the general tendency
Research \ferband Forschender Arzneimittelhersteller that in cases of transboundary/transnational pollution the
(VFA)).2% By numerous self-binding declarations and cov-injured individual victims have no prospect of success
enants, branches of industry have shown their preparedneasd only a limited opportunity to bring an action against
to protect nature and the environment and to cooperate with foreign polluter, and specifically against a foreign pol-
public authoritie<® luter-state or its organs before national coffft€ases
To summariseGermany has developed comprehen-such as th®utch-French litigation concerning the salin-
sive legislation to implement the CBD and EC-Strategiesisation of the river Rhinand the judgements of Austrian
and EC-Law too. The proposed instruments and measuremd Swiss courts in the caseGifernobylor the cases of
to enforce the existing laws seem encouraging althouglthe nuclear power plants bfochovceandTemelin(Slo-
much more must be done to achieve effective conservatiomakia) as well as of the Slovenian Hydropower plant at
and protection of biodiversity. But optimistically evalu- Soboth demonstrate the same tendency in almost all
ated, Germany is one of the few countries which has finEuropean States.
ished its initial part of the starting phase. The recent project of th&merican Society of Inter-
national Law’s Interest Group on “International Envi-
ronmental Law in Domestic Courts”, 19§% examining
for instance the national judiciary in Australian, Cana-

Importance of Judicial Control dian, Dutch, German, Indian, Japanese and U.S. Courts,
also states, that for the time being, international environ-
National jurisdiction — Germany, Europe mental law aspects are not sufficiently regarded and

There is no doubt, that in States possessing ammplemented by national courts (exemption: Dutch judi-
advanced legal system and a developed mechanism cfary). At asymposium “on the Role of the Judiciary in
jurisdiction, judicial control plays a very essential role Promoting the Rule of Law in the Area of Sustainable
for the implementation and execution of environmentalDevelopment’of UNEP and the South Asia Co-opera-
law. So in Germany, according to a long-standing tradi-tion Environment Programme éSACEP), held from 4-6
tion in jurisdiction, potentially injured legal persons and July 1997 at Colombo, Sri LanKajt was recommended
individuals can rely on the lawful execution of national and emphasised that the national judiciary has the
environmental law by claims brought to the competentresponsibility to mould emerging environmental law
courts. Judicial decisions can also promote legislation byprinciples — such as the polluter-pays-principle, the pre-
constructive criticism on a possible lack of concrete reg-cautionary principle, the principle of continuous manda-
ulations. As far as the litigation concermgly national  mus and of therga omne®bligations — with a view to
mattersof disputes and the application of national envi- giving these a sense of coherence and direéfidrhe
ronmental law, the German judiciary grants effective publishedCompendium of Summaries of Judicial Deci-
legal protection. But as soon &iansboundary or tran-  sions in Environment Related Casésalso evidences
snational effect&ind objectives of international environ- the still existing deficiencyn national jurisdiction in the
mental law are at stake, national jurisdiction may beapplication of international environmental law, which
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must be changed. The conference further emphasised the Accordingly, national judicial proceedings aséll
problems of the “aggrieved person” and dbclus  mostly ineffectivdbecause they lack the requisite powers
standl' in regard to environmental damage and liability, and have to be further improved in matters concerning
which need to be solved. international environmental law. The long duration of lit-

As regards the German courts’ practice, a distinctionigation, lasting sometimes more than a decade ( as with
needs to be made between civil, public and criminal lawthe river Rhine salinisation casehe Lingen casgalso
cases. When it comes to litigation befareil courts of undermines legal protection. The protection of the global
commons remains outside the scope of national jurisdic-
tion and courts refuse, or are very reluctant to guarantee
these legal interests by an interpretation pursuant to pub-
lic international law. Perhaps such a task of interpreta-
tion demands too much from the national judge who is
not so proficient in international law.

To summariséaf even in a country like Germany, having
achieved an advanced legal system and well developed
jurisdiction, a deficiency still exists in the application of
international environmental law for the time being, in coun-
tries having not yet established a legal system, the lack of
implementation will increase and be even greater. There-
fore, to support the development of a legal order and to pro-
mote national jurisdiction mechanisms according to
international law principles, strong safeguards can be
offered by instruments and institutions at the international

Courtesy: Das Parlament |y |evel. In that respect, concerning the judiciary, an inter-

national instrument, such as an international environmental

the polluted State it is not only claims for compensationcourt — postulated since 1988- could be the proper insti-
which have failed but also actions to cease environmentution not only for the surveillance of the application of
tally harmful and hazardous activiti#Moreover, little  international regulations agreed to by environmental trea-
if any attention is paid to aspects of protectinggludal ties. It could also give guidance to national courts on how
commons® There are a number of reasons for this,best to apply international environmental law within the
including: framework of national law. It is highly desirable in future
e individuals mostly abstain from filing a lawsuit that such an international court could be appealed to by
because of the potentially high costs and the problem oNGOs or individuals too, or be addressed by national
dealing with a foreign language; courts, to decide by procedure of preliminary decision or by
» immunity from jurisdiction may hinder the compe- interpretation, conflicts between international and national
tence of the home-courts as well as of the court of theenvironmental law. Then its decisions certainly could have
polluter-state; enormous impact and supporting influence on the further
e pursuant to the rules on the law of conflicts or of thedevelopment of national environmental law and the
ordre public, the application of the substantive law cannational judiciary as well.
be excluded; and
e immunity from enforcement can bring down the Need for Judicial Control in International Environ-
enforcement of a foreign decision. mental Law — A General Problem —

As regards lawsuits brought before théministra- According to the theory of separation of powers it
tive courtsof the polluter-state thais standican be belongs to the hallmarks of each democratic legal order
problematic. In particular, the application of the substan-that at least amdependent judicial institutiois empow-
tive law, dominated by the principle of territoriality, can ered to control the legislative and executive organs to
be refused if it does not protect foreign legal interestsguarantee the implementation, application and execution
By reason of sovereignty the home-court of the injuredof law. Without such an instrument every legal system is
individual has no competence to examine public foreignin danger of being abolished. Accordingly, the need for a
law aspects. The polluter-state’s court will argue, that itgudicial institution at thenationallevel is accentuated by
decision cannot be enforced abroad by reason of immuprinciples 10 and 26 dhe Rio Declaratioff by calling
nity from enforcement. on States to provide “effective access to judicial and

With regard to environmental protection by tiram- administrative proceedings, including redress and rem-
inal courts the German Supreme Criminal Court has edy.” The most rece®CE Convention on Access to Infor-
emphasised in a case concerning the transboundampation, Public Participation in Decision-Making and
movement of hazardous waste from Germany to Poland\ccess to Justice in Environmental Matters of 25 June
that the German criminal law does not protect the legatl998° fulfills this task. The Arhus Convention was
interests of foreign injured individuals and will only signed by 35 countries and the European Community; (see
apply on German territor3f Environmental Policy and Law, Vol. 28, p. 171). »»
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As to theinternational level, paragraph 39.10 of International Court of Justice (ICJ)

Agenda 24° emphasisesinter alia, the importance of Although in 1993 it established au hoc chamber
the judicial settlement of disputes. It calls on States “tofor environmental matters, thiaternational Court of
further study mechanisms for effective implementationJusticecannot be the right forum, becauSttes alone

of international agreements, such as modalities for dishave direct access. This is regrettable because by its very
pute avoidance and settlement.” It identifies the full function, the ICJ could be the proper institution to control
range of techniques such as: prior consultation, fact-findthe implementation of environmental treaty obligations —
ing, commissions of inquiry, conciliation, mediation, as shown in the most rece@abcikovo-Nagymaros
non-compliance procedures, arbitration and judicial setcasé’ — to develop further and improve international
tlement of disputes. There is general consensus that afinvironmental law and to concentrate on the urgent prob-
preventive instrumentef dispute avoidance should be lems of protecting the global commons by applying the
favoured in principle. In this respect the “political” non- concept okrga omnesbligations. Sooner or later, under
confrontational mechanisms of cdmpliance-proce- the influence of the current efforts and programmes of
dure’#! as well as of Conference of the Parties (COP) the State community to strengthen and enhance the legal
need special attentidif.With regard to théiodiversity  position of NGOs, non-state actors will also be granted
Conventionit should be noted, that the CBD does notlegal access to the ICJ. But such a step would require
contain a provision establishing a compliance redifne. States to relinquish sovereigfifyand expose themselves
Instead of this the COP-mechanism is favoured into legal proceedings as a prerequisite. Such necessary
Art. 23. In case an agreement cannot be achieved by fureform of the ICJ Statute and of the UN Charter seems to
ther negotiation or a decision of the COP, Art. 27 para. Deunrealisticat the moment.

CBD provides for an agreed compulsory settlement of

disputes either by arbitration or submission of the disputdnternational Tribunal for the Law of the Sea (ITLS)

to the International Court of Justice. Insofar CBD also  As regards the protection of thearine environment
recognises the indispensability of a judicial control the States Parties to th@w of the Sea Conventi6,
mechanism, if all modalities for dispute avoidance can submit disputes concerning interpretation and imple-
remain unsuccessful. Laudable though this approach is, inentation of the regulations to th&ernational Tribu-
must be stressed that the judicial instruments foreseenal for the Law of the Seaestablished in October
only operate a®rgans of the State?NGOs or private  1996°° Pursuant to Part XI (The Area) of the Conven-
third parties are not involved. They also do not participatetion, or by special agreement conferring jurisdiction on
in the non-compliance procedure. But what is needed, irthe Tribunal, the Tribunal is also “open to entities other
effect in future, is an institution, which also provides than States®! But it must be emphasised that this regu-
NGOs, environmental associations and interest groupation only enables dmited jurisdictionin the field of

and even individuals with direct access, thus controllingthe “Area” and does not go beyond. Moreover, the term
activities of state organs. Most recently this postulation“entities” still needs to be precisely defined by future
has been supported by tWesolutions of the Institut de jurisprudence of the Tribunal. Finally, a comprehensive
Droit International** A control of state activities by all protection of the marine environment is not actually
parts of the society is necessary, because States themranted, as evidencedhter alia, by Art. 135 which
selves may commit or tolerate environmental destruc-shall not affect the legal status of the waters superjacent
tion*® State interests, in particular its economic to the Area or that of the air space above those waters.”
priorities, seldom coincide with those of its citizens and

the environment® Therefore States, not infrequently, Court of Justice of the European Communities (ECJ)
refuse to support their injured nationals by means of dip- In Europe NGOs and individuals have access to the
lomatic protection as, for instance, in tbleernobyl case.  Court of Justice of the European Commuiniftihe inter-

But one must be aware of the fact that even a tribupretation of secondary European environmental law or
nal or a court in the end cannot gender or replace théhe correct implementation and application of EU-Regu-
will of Statesto implement effectively their obligations lations and Directives is at stake. The court can be proud
under international agreements because the competencé an extensive case-load in environmental mattelsit
of an international arbitral or tribunal institution also according to theestricted regional fieldf application
depends on the will of the Statés. on an agreement of European Law its jurisdiction does not go as far as is
or compromise. Nevertheless, decisions of a court andesirable for global environmental protection. Neverthe-
impending potential sanctions, may press States tdess, the Court’s importance for the further development
implement their obligations. of regional environmental law and general environmen-

tal principles remains unquestioned.
Judicial Control by an international Environmental
Court European Court on Human Rights (ECHR)

The next question is whether one of tleisting The recent jurisdiction of th&uropean Court on
international courts meets the task of an internationaHuman Right¥® paves new ways to improve environ-
environmental court. Or do we need a new internationamental protection through an expanded concept of
environmental court? human rights and by linking both fields of law which tra-
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ditionally have been treated separately. By its ground- Despite this decision, the majroblem of direct
breakingLépez-Ostradecision in 199%" the Court has accesso the ECHR still remains. An individual is only
now opened the door for the protection of human rightsallowed access to the Court after having exhausted all
againstearly all sources of environmental polluticas  local remedieq, e. all stages of jurisdiction of his home-
opposed to just noise emissions and radiation, as was tlegate. Such a time-consuming, thorny procedure consid-
case in the 1970s and 1980s. This welcomed progressiverably blocks better protection of environmental human
decision provides for a more comprehensive environ-ights.
mental protection of the individual and stimulates the
discussion on the existence ofiaman right to a decent International Criminal Court (ICC)
environmentThe Court has also promoted ttencept of A conceivable perspective for the next century could
State liability which has been debated by thd Inter- perhaps also be thaeternational Criminal Courtwhich
national Law Commissiofor over 30 years and which for a long time was under discussion in the UN Interna-
still remains unsolved. tional Law Commission and the General AssemBipn

By its most recent judgement in the Miihleberg (Can-17 July 1998, th&nited Nations Diplomatic Conference
ton of Berne, Switzerland) nuclear power station case obf Romedecided to establish a permanent International
1997° the Court regrettably has not pursued or evenCriminal Court with power to exercise its jurisdiction
extended its progressive judiciary. In this case the appli-
cants — living within a radius of four or five kilometres
from the nuclear power station — appealed against the
extension of the nuclear installation’s operating licence
for an indefinite period and maintained that the power
plant did not meet current safety standards. The applicants
argued that they were exposed to a risk of accident which
was greater than usual and their civil rights were affected.
They also stressed the lack of access to a Swiss Court
when attacking the decision of the Federal Council (exec-
utive, administrative authority) and pleaded a violation of
Arts. 6 and 13 of the European Convention on Human
Rights. By twelve to eight votes the Court rejected the
applicants’ objections. It stated, that the applicants “did
not establish a direct link between the operating condi-
tions of the power station which were contested by them
and their right to protection of their physical integrity, as
they failed to show that the operation of Mihleberg power
station exposed them personally to a danger that was not
only serious but also specific and, above all, imminght.” over persons for the most serious crimes of international
The effects on the population therefore remained hypoeoncerf® Those crimes are genocide, crimes against
thetical. It is remarkable that the dissenting opinions ofhumanity, war crimes, as well as the crime of aggression,
seven judges with regard to the proof of a link and of aonce an acceptable definition for the Court’s jurisdiction
potential danger have emphasised that the majority of thever it is adopted’ To establish its jurisdiction in envi-
judges “appear to have ignored the whole trend of interronmental matters it would be necessary to extend and
national institutions and public international law towards amend the list of crimes tatimes against the environ-
protecting persons and heritage, as evident in Europeament’ This topic was not on the agenda for discussion in
Union and Council of Europe instruments on the environ-Rome. But if at a propitious moment Art, 19(d) of the
ment, the Rio agreements, UNESCO instruments, théLC’s Draft Articles on State Responsibiﬁ?ybecome
development of the precautionary principle and the prin-binding treaty law, then the Court could also prosecute
ciple of conservation of common heritag€”.These  crimes against the human environment committed by
judges also underlined the importance of the Conventiorstate organs or private polluters. Although the “criminal
on Civil Liability for Damage Resulting from Activities approach” is based orintlividual responsibility this
Dangerous to the Environmetit,stressing the special concept could also easily be extended to responsibility of
hazards of certain installations, which need to be obviatedtate organs. The Criminal Court’s competences in gen-
by new international law measures and through the exereral need not be regarded as competing with the pursuits
cise of effective remedies. Such a statement is laudablef the other courts mentioned, because of its specific
and encouraging. It facilitates that in the future the judgesriminal law approach. On the contrary, in combination
will take into account these new trends in internationalwith the other international courts, and acting as a com-
environmental law and thereby pursue the progressivlement to them, an effective basis to fight international
Lépez-Ostra judiciary; but perhaps in general, decisionenvironmental pollution could be developed. But this tar-
in the field of nuclear energy aspects will follow their own get can only be achieved, if NGOs and individuals have
rules because of their political importance. legal access too. »

The Logo of the International Criminal Court
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To sum upat the moment the existing, above-men- environmental matters It was decided to formulate
tioned international courts cannot offer an optimumnew rules.
solution for the protection of the environment and the  Second the important issue of the extfimancing
injured individual. They can only play an important, required for a new Court for the Environment speaks in

desired, and complementary role. favour of the PCA. The operating costs of the Interna-
tional Bureau are covered by the UN budget. The costs

Permanent Court of Arbitration (PCA) as proper of arbitration proceedings are borne by the parties.

forum Third, the flexibility of the Court with regard to the

For the time being, however, tRermanent Court of place of arbitrationshould also be noted. In transna-
Arbitration, The Hague, could be the appropriate forumtional environmental litigation, in particular, this place
to settle environmental disputes. Already at a Confercan be important in terms of providing evidence of the
ence held in Venice in 1994, this author proposed that aharm which has occurred. The parties can agree on it.
examination of whether the PCA could meet the necesWhere there is no agreement, the arbitration shall take
sary tasks of a future Environmental Court adequatelyplace at The Hague, the seat of the PCA.
should be undertakéif. The idea was strongly supported Although the PCA would be the proper institution to
by the Secretary-General of the International Bureau ofettle environmental disputes, one must bear in mind that
the PCA, who at the Venice Conference and at subseit is only by anagreement of the parties or by compro-
guent meetings emphasised the potential role of the PCnise that the competence of the Court can be estab-
in environmental law mattefé. There area number of  lished. If the parties are States or only one is a State, this
reasons which favour the PCA huge impediment must be overcome. Ultimately, submit-

First, it is a very flexible and unique institution, ting a dispute to the court depends onpbétical pre-
because it offers facilities for four of the dispute- parednes®f a State. Therefore, the arduous task of con-
settlement methods listed in Art. 33 of the UN Charter:vincing governments to support the idea of an
enquiry, mediation, conciliation and arbitration. As International Environmental Court has yet to be under-
regardsconciliation, the PCA established in 1996 new taken. In this respect it would be great progress, if the
Optional Conciliation Rule€® enabling the Parties, States would rule in future environmental treaties the
including States, International Organisations, NGOs,competence of the PCA by a special dispute settlement
companies and private associations to use this mecha&lause, as done for instance in #enn Convention on
nism. The Rules are based on ECITRAL Concilia- the Conservation of Migratory Species of Wild Animals
tion Rule§® and can be linked with possible arbitration. 1979° and foreseen in th#JCN Draft International
Concerning arbitration, the Court adopted in 1992 Covenant on Environment and Developmé®95’4 In
Optional Rules for Arbitrating Disputes between Two 1998, the PCA already developed guidelines for negoti-
State’ and in 19930Optional Rules for Disputes ating and drafting such dispute settlement cladi3es.
between Two Parties of Which Only One is a Sﬁfgl&: Nevertheless, what is encouraging is ihereasing
a consequence, disputes between a non-state actor andiamber of arbitral decision®f the PCA in 1996, as
State can be submitted to the Court. In May 1996, the sehanifested, for instance, by proceedings between an
of Optional Rules was extendedRalles for Arbitration  African State and two foreign investors and between an
involving International Organisations and Stftésas  Asian State and a foreign enterpri§d=or the first time
well as betweeinternational Organisations and Private the Optional Rules for Arbitrating Disputes between
Parties/? By widening its jurisdiction to all Parties of Two Parties of which only One is a State were applied by
the community of states, including organisations, and allan award of 25 November 1996, in a dispute between
members of society, it godar beyondthe competence Technosystem Sg)A (Italy) on the one side and Tabara
of the International Court of Justice. In June 1996, aState on the othér.

Working Group on Environmental and Natural

Resources Lawestablished by the PCA, discussed aConclusion

background paper orEhvironmental Disputes and the For the protection of the environment, the endangered
Future Role of the PCA’! The representatives of global commons and the threatened or injured individuals
Governments from Australia, Brazil, China, India, incases of transboundary/transnational pollutiolmser-
Russian Federation and Samoa, unanimously favouredational Environmental Court is indispensabl&éhe
using the PCA as the appropriate judicial instrument tonational courts, as illustrated by German and European
settle environmental disputes and to promote internajurisdiction, arestill most ineffectiveAs regards thimter-
tional environmental law. It was decided that the PCAnationallevel, courts such as the ICJ, ITLS, ECJ, ECHR
should instigate a publicity campaign to draw attentionand ICC also cannot offer an optimum solution. These
to its new role in the context of environmental either do not have a comprehensive competence to protect
protection. At the follow-up meeting on 24 February the environment sufficiently, or cannot guarantee the
1998, the Working Group discussed whether there igights of NGOs or individuals, because of lack of legal
need or not to amend and concretise the Optional Ruleaccess. Nevertheless, the international courts mentioned
by special environmental regulations or to draft com-are also prerequisite to evolve international environmental
pletely new procedural rules for the dispute settlement ofaw. They can also play a veirmportant complementary
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role to support the work of the PCA, which for the time 7 cf. for the details table 2 in the National Report 1998, p. 15 et seq.

being’ could be the proper forum. There is no doubt tha See National Report 1998, p. 17 with further references
Cf. Convention concerning the Protection of the World Cultural and Natural

t_he invoIveme_nt of NGOs and individu_als for the protec- yeritage of 16 Nov. 1972, in: vol. 1037 UNTS, pp. 151

tion of the environment will constantly increase. Transna-10 Convention on Wetlands of International Importance especially as Water-
H H H fowl Habitat of 2 February 1971, in: vol. 996 UNTS, pp. 245

tional environmental pro_blems Can_ be SOI\./ed eﬁeCt_Ivelyll Convention on International Trade in Endangered Species of Wild Fauna and
only by all parts of national and international society. Fiora of 3 March 1973, in: vol. 983 UNTS, pp. 243

States need this cooperation and support of private instil2 Convention on the Conservation of Migratory Species of Wild Animals of 23
. . . June 1979, in: ILM 1980, pp. 19
tutions. In this respect, these private elements mest 3™ gdg| (Federal Official Journal) 1993 I, pp. 1741; BGBI. 1995 Il, pp. 350

merged still more in inter-state mechanisespecially in 14 The table taken from National Report 1998, pp. 18 has been amended by the

international environmental treaties, to give them a reaF‘“““l’EfC 031993 No. L 309 of 13 Dec. 1993, op. 1
chance of efficient contributions in decision-making, asig ec 0 No. C 138 of 17 May 1993, pp. 1 pP-

well as in implementing international environmental law. 17 EC 0J 1994 No. L 159, pp. 1
i ) i 18 EC 0J 1992 No. L 215, pp. 85

Ste}tes_ must cooperate V\_/lth non-state aetiiesit withthe 70 =< 55005 Lo ¢ 506, pp. 7

limitation of their sovereignty 20 EC 0J 1979 No. L103, pp. 1

As to judicial control NGOs, companies and indi- 2L EC 0J1997 No. L 223, pp. 9

. N B 22 For the details cf. National Report 1998, p. 12
viduals should be grantedus standiin future. This tar- 53 gee National Report 1998, p. 13

get could be achieved by incorporating accordirltjiy 24 For the numerous examples of running projects cf. National Report 1998, pp. 90

pute settlement clauséa environmental agreements, 25 For further details cf. National Report 1998, pp. 121 .
Cf. for exampled\. RestDie rechtliche Umsetzung der Rio-Vorgaben in der

R . . 6
Concernmg the CBD it should therefore be en\”Saged t%’[aatenpraxis, in: Archiv des Vélkerrechts, 1996, pp. 145; pp.KL58.. Grew-
extend the dispute settlement clause of Art. 27 CBD alsdich, Umweltschutz durch “Umweltvereinbarungen” nach nationalem Recht und

H uroparecht, in: Die dffentliche Verwaltung (DOV) 1998, pp. 54
to the Competence of the PCA besides the ICJ. BUE7 To these and further cases gedRest International Environmental Law in

admittedly, at the moment the attention of the CBD iSgerman Courts, in: EPL 1997, p. 409
concentrated on other vital problems Waiting to be28 A. RestThe Need for an International Court for the Environment: Underde-

: S Al - yeloped Legal Protection of the Individual in Transnational Litigation, in:
solved. In general, as re“erated' a JUdICIal Instrument | owards the World Governing of the Environment, IV. International Conference

indispensabldor the surveillance of the implementation 2-5 June, Venice, a cura di G. Cordini/A. Postiglione, Pavia 1996, p. 591

of treaty regulations if preventive mechanisms. such a§9 For the details se® RestThe Need for an International Court for the Envi-
' ’ ronment? in: EPL 1994, pp. 173

Compl_iance' and COP'_SyStemail- ThUS, by the control 30 Cf. Workshop of th&SIL Interest Group for Environmental La#9 April
of an international environmental court the implementa-1997, washington, D.C. The preliminary Report of national jurisdiction in the
tion and application of international environmental various countries is partially published in: Review of European Community &

. . International Environmental Law (RECIEL), vol. 7, issue 1, 1998, pp. 1
(treaty-) law could additionally be sustained andsi For the details see Kurukulasuriya Role of Judiciary in Promoting Sus-
enhanced. tainable Development, in: EPL 1998, pp. 27
The forcibledemandor an International Environmen- 32 EPL 1998 p. 28
. . 33 Cf. Compendium of Summaries of Judicial Decisions in Environment
tal Court now draws worldwide su ppgﬁ.Beades the  Related Cases — with special Reference to Countries in South Asia —, in: SACEP/

PCA. in Germany this idea is Supported by EurosolarYNEP/NORAD Publication Series on Environmental Law and Policy No. 3, 1997
! For the numerous decisions gedrestInternational Environmental Law in

. . . 34
(NGO_)- The German Fede_ral Government is still heSItantGerman Courts, in: EPL 1997, pp. 412; for lititgation in the 50s and 6QsRést
What is needed is to convince the governments to get pos’he more Favourable Law Principle in Transfrontier Environmental Law — A

session of the political will for the establishment of such Means of Strenghtening the Protection of the Individual? in: Beitrage zur Umwelt-
estaltung, 1980, pp. 69

acourt. The increasing destruction of the environment, théS For a discussion on global commons, common heritage, common concern
growing consciousness of the pUb“C, as well as the proand interest, andrga omnesbligations cfA. RestEcological Damage in Public

. . . International Law, in: EPL 1992, pp. 31
gressive role of NGOS’ will force this procedure' So a”36 To this and other criminal law casesAfRestInternational Environmental

that remains to be done is to acknowledge openly the needaw in German Courts, EPL 1997, pp. 419

indeed the essentiality of aseparate International Environd” To such postulation of environmental lawyers, judges and environmental
protection associations cA. Rest Zur Notwendigkeit eines Internationalen

me_ntal Court and .tO act SWlﬂIy to brlpg that coqrt Into Umweltgerichtshofes, in: Liber amicorum in honourRsbf. I. Seidl-Hohenvel-
existance. Otherwise, nature and environment will teacWern(G.l;ggner/G. Loibl/A. Rest/L. Sucharipa-Behrmann/K. Zemaeik), The
: Hague 1998, pp. 575; 577
us a lesson that will be hard to bear. a 38 (31) ILM 1992, pp. 876
39 ECE Doc. ECE/CEP/43 of 25 June 1998
References 40 Cf. Agenda 21: Earth’s Action PlamN.(A. Robinsoned.), IUCN Environ-
mental Policy & Law Paper No. 27, 1993, p. 626
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