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17 Quite apart from the fact that a market-based environmental management
approach, without careful policing by the State, may well cause a serious misallo-
cation of natural resources. An illustration of this problem is the seriously
detrimental impact of emission-trading under the U.S. Clean Air Act on environ-
mentally sensitive areas of the Adirondacks, in the North-East of the U.S.
18 This essential point is at least implicitly acknowledged in the CSD report,
supra note 12, at para.12, which notes: “With regard to government policies, many
participants emphasized that Governments had an important role to play in pro-
moting responsible entrepreneurship because voluntary initiatives by industry
complemented rather than replaced government intervention.”
19 Besides a violation ot Articles 1110 (Expropriation and Compensation) of
NAFTA, Ethyl additionally asserted a violation of Articles 1102 (National treat-
ment) and 1105 (Performance Requirements).
20 Thus the Panel deciding the issue of whether the ban was consistent with the
intra-Canadian Agreement on Internatl Trade, concluded that the Canadia legisla-
tion served a legitimate purpose, namely to eliminate the use of the fuel additive
in Canada, and was based on a reasonable assumption that the Act would achieve
that objective. See Report of the Article 1704 Panel concerning a Dispute between
Alberta and Canada regarding the Manganese-Based Fuel Additives Act, June 12,
1998, File No. 97/98-15- MMT-P058, 7–8, para. 11.
21 Thus the Canadian government maintained that the ban was necessary from
an environmental protection perspective because MMT interfered with emission
control systems of automobiles. It did not ban MMT directly, as evidence of the
additive’s toxicity – at least in small amounts – was inconclusive. See “Panel
Rules against MMT Ban,” The Globe and Mail, June 24, 1998, p. 38.
22 Report of the Article 1704 Panel, supra note 22.

23 See “Canada to Pay $ 13m to Settle Imports Dispute,” Financial Times, July
21, 1998, p. 6.
24 See “Ottawa Faces Claim over PCB Waste Ban,” Financial Times, Septem-
ber 2, 1998, p. 4.
25 See, e.g., Dolzer, “Indirect Expropriation of Alien Property,” 1 ICSID
Review – Foreign Investment L.J. 41, at 65 (1986).
26 Thus, efforts to improve corporate conduct worldwide as focused, e.g. in the
International Corporate Governance Network, recently failed again to adopt a
mildly normative global code for business standards. See “Conference fails to
Agree Global Code for Business Standards.” See “Conference fails to Agree Glo-
bal Code for Business Standards,” Financial Times, July 13, 1998, p. 4.
27 See, e.g., “Multinationals Making ‘Explicit Commitment’ Financial Ties,
April 22, 1998, p. 9; and “Nike Pledges to End Child Labour and Apply U.S.
Rules Abroad,” New York Times, May 13, 1998, C1.
28 Such as, for example, the Energy Charter Treaty, whose Art. 26, para. 3 (a)
provides for international arbitration or conciliation for the settlement of disputes
between an investor and a contracting party.
29 It is true, of course, that recently the MAI has fallen on hard times. Neverthe-
less, today it seems premature to conclude that the MAI proposals are totally
beyond resurrection as a realistic proposition.
30 Thus Chapter V, D, para. 2 ot the MAI offers investors a variety of options,
including arbitration, to seek a resolution of an investment disputes with the host
country.
31 See OECD, Open Markets Matter: The Benefits of Trade and Investment Lib-
eralisation (1998).
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– Importance Increasing –
The Fifth Alpine Conference met on 16 October

1998, in Bled, Slovenia.
Following a report concerning ratifications of the

Convention and Protocols, the Conference appealed to
the Contracting Parties to speed up the ratification pro-
cess so that soon, in addition to the Convention, the Pro-
tocols could also come into force.

There was a special appeal to ratify the Protocol
accepting the accession of Monaco as a Contracting Party.

The report of the Permanent Committee, concerning
the activities between the Fourth and Fifth Conferences,
was adopted. In this connection, a general discussion
took place, where the participating Ministers or their
Deputies expressed the opinions of the Contracting Par-
ties. The representatives of observing NGOs made a
number of practical proposals. In general, these were
pushing for the speedier implementation of the Conven-
tion and the Protocols.

A special agenda point dealt with the implementation
of the protocols not yet in force. The States promised to
implement them now as far as legally possible.

Special measures were discussed in connection with
the Protocol on Protection of Nature and Management of
Landscape. The German delegation proposed the estab-
lishment of an ad hoc working group of the Permanent
Committee for consultation in drafting regulations for
the implementation. There was also a German proposal
concerning the description of the actual situation relating
to the elaboration and implementation of the objective of
“quality of the environment.”

The Conference authorised the Permanent Commit-
tee, as far as necessary, to create working groups for the

implementation of the Protocols in conformity with th
rules of procedure.

A long discussion developed on the relationsh
between the Alpine Convention and the draft Europe
Charter for Mountainous Regions. As had bee
expressed in earlier meetings, there was the feeling 
the latter could not only weaken, but also be in confl
with, the provisions of the Alpine Convention. The Con
ference underlined the necessity of avoiding the risk
legal incompatibility between the two instruments.

It stated that the Alpine Convention, together with i
Protocols, gives a much more precise guidance for 
field of application, so that it should be seen as a lex spe-
cialis when compared to the much more general Eu
pean Charter. The Conference asked the Parties and 
natories to reiterate this opinion before the Council 
Europe.

The Conference requested the Permanent Commi
to draft a specific programme for the implementation 
the Convention and its Protocols. It decided to adopt 
Protocols on Soil and asked the Member States to ra
as soon as possible after signing.

The Conference decided to adopt the Ener
Protocol. It then discussed the still outstanding proble
with the finalisation of the Transport Protocol. Since a
the initiatives in the past have not ensured a prop
result, the Conference decided to institute a new wo
ing group to draft a transport protocol, starting fro
scratch, under the Chairmanship of Liechtenstein. 
this process, the results of expert meetings which to
place in March and June 1998 are to be taken i
account. f
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It is expected that this working group will present a
report to the Permanent Committee, at least six months
before the next Alpine Conference.

The proposed system for monitoring and information
concerning the Alps was under discussion. The Perma-
nent Committee received the mandate to re-examine the
regime at the end of the transitional period on the basis
of information obtained and to make proposals for the
regulation of its functioning.

The question of a permanent secretariat was again
raised. Opinions were still divided. Up until now, the
State Party in the Chair provides the secretariat, but sev-
eral States and observing NGOs felt that a permanent
secretariat would be much more successful.

The Conference has given the Permanent Committee
the mandate to prepare a report for the next conference
on the establishment of a permanent secretariat. This
report should contain the following elements:

Delegates expressed special thanks to Slovenia, w
since December 1994 has had the Chair for the Con
ence of the Ministers and the Permanent Committ
Following a short discussion, the Chair was transferr
to Switzerland.

After the adoption of the Conference report, a ve
long signing procedure for the Protocols was held. Mo
of the representatives with plenipotentiary power fro
0378-777X/99/$12.00 © 1999 IOS Press
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1) Definition of the objectives and tasks of the secre-
tariat
2) Definition of a possible reporting system
3) Estimate of costs and rules for financing. And finally,
4) The procedure concerning the decision on the candi-
dature for the seat of the secretariat.

The Conference also decided on a Logo for the
Alpine Convention (as shown).

the States and the European Union signed the new Proto-
cols and Switzerland and Liechtenstein also signed those
they had not signed before.

During the celebratory glass of champagne, a general
feeling of satisfaction was voiced that several problems
had been solved and that the importance of the Alpine
Convention had increased. Many more results in favour
of the Convention can be expected. (WEB)r

Enhanced Implementation of the Biological Diversity Convention 
by Judicial Control

by Alfred Rest* 

Introduction

This article1 inquires into the general problem of
transformation and effective implementation of interna-
tional environmental treaties into national law taking the
Convention on Biological Diversity (CBD) as an exam-
ple. After having highlighted the various recent legal
activities and mechanisms in Germany for transposing
CBD, the fundamental question asked is whether by the
control of a judicial instrument, such as a future Interna-
tional Environmental Court, the implementation and
application of international law by the “Treaty-States”
could be guaranteed, enhanced and arranged more effec-
tively or not.

To keep step with the increasingly huge number of
international environmental treaties is nearly impossible.
Related to the field of biological diversity around 154
multilateral agreements and amending protocols are in
existence, concerning for instance animal species pro-
tection (52), plant species protection (40), marine

resources conservation (32) and protected areas (30) to
name but a few. Parallel to this real “fall-out” of Conven-
tions is a huge deficiency in implementing and enforcing
treaty norms. The reasons are manifold and very com-
plex: besides the missing will of the States to relinquish
their sovereignty with regard to the use of natural
resources and to decide themselves on implementation
according to their national policies, financial and socio-
economic aspects as well as the lack of knowledge in the
natural science of interrelated causes and effects may be
the main obstacles for effective implementation. In addi-
tion – at least in the past – States have been very reluc-
tant to incorporate in treaties efficient mechanisms of
judicial control and of enforcement, which could be
indispensable for the surveillance of the implementation
process, in particular when compliance-mechanisms2

fail or recommendations or decisions of the Conference
of the Parties are not enacted. In the following, therefore,
the fundamental and conceptional questions will be
raised: do we still need a judicial instrument to control
the implementation of environmental law? Could a
“new” International Environmental Court perhaps be the* Dr. jur., University of Cologne, Germany.


