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The Present State of International Environmental Law
– Some Cautionary Observations –

by Günther Handl* 

M. le Recteur, Dean Bocken, Ladies and Gentlemen:
It is a great pleasure and honour to be here today to
receive the Elisabeth Haub Prize, an award for which I
am extremely grateful as I am well aware of the many
distinguished scholars and practitioners who have pre-
ceded me in this position of honoured guest. So, let me
first of all thank the Haub family whose generosity made
this award possible, the International Council of Envi-
ronmental Law and the members of the jury for their
confidence in me, as well as the persons responsible for
arranging this ceremony. Occasions such as these, are
not only joyous and festive events for the honouree and
other participants. They also offer an opportunity for
general reflection and analysis. With the United Nations
General Assembly’s Special Session, “Rio + 5”1 just
behind us and the turn of the century just ahead, it seems
particularly appropriate today to reflect upon the present
state of international environmental law and offer some
remarks on the possible future course of legal develop-
ments.

Most of us are likely to agree that over the last few
years international environmental law has experienced a
quantum leap, both in terms of the scope and the depth
of the normative prescriptions involved. Thus, as a sys-
tem of international legal principles and concepts bear-
ing on the protection and conservation of the environ-
ment, international “environmental law”2 has undeniably
come into its own right. With the concept of “sustainable
development”3 increasingly evolving into the operation-
ally significant global paradigm it was designed to be,
international environmental law has not only come to
cover an ever wider spectrum of previously unregulated
or under-regulated environmentally sensitive human
activities. It has also generally benefited from a progres-
sive integration of environmental concerns into political
and economic decision-making, the “mainstreaming of
the environment”.

Notwithstanding such progress, “environmental
trends continue to deteriorate.” This finding regarding
the global situation by last year’s UN General Assembly
Special Session4, has been followed by similarly disap-
pointing conclusions in 1998 by the European Environ-
ment Agency for the European region.5 A new WRI/
UNEP/UNDP and World Bank report highlights that one
in five children will not live to the age of five primarily
because of environment-related diseases.6 Most recently,
UNDP’s Human Development Report 1998 concludes
that today consumption continues to undermine the envi-

ronmental resource base and to exacerbate exis
social and economic inequalities worldwide.7 Add to
this the highest ever recorded global temperatures dur
the first five months of 1998, devastating forest fire
first in Southeast Asia in 1997, now in Central and Sou
America, and record floods in China, due in part at le
to severe deforestation in the middle and upper regio
of the Yangzi river, and the global environmental pictu
looks hardly reassuring.

It is against this background, however, against the
factual indicia of environmental and social stability o
true ecological sustainability of the human enterpris
that international environmental law – its accomplis
ments and promises – ultimately have to be evaluat
Seen in this light, much of the success we have undou
edly achieved legally and institutionally, may well b
perceived as paltry. For much like an air quality regu
tor’s Pyrrhic victory in reducing individual automobile
emissions in an explosively motorizing society, intern
tional legal and political solutions and strategies devis
thus far, are being dwarfed by the sheer size of the glo
environmental challenges and problems in the aggreg
Inexorably growing pressure on scarce environmen
resources – fueled by an expanding global populati
expanding economies and thus expanding demand
access to and the use of natural resources – raises
spectre of a rate of resource utilization that threatens 
earth’s carrying capacity.

This risk of destabilizing the balance between hum
enterprise and environmental resource base is, if 
epitomized, certainly accentuated by the process of “g
balization” – “the extension and accelerator” of the pr
cess of transnationalization as it has been called,8 a pro-
cess which has brought about major socio-economic 
political changes that are now beginning to affect ra
cally traditional core areas of the legal systems involve
Key defining aspects – both causative and consequen
– of the transformation of national and internation
societies are the integration of markets (through the l
eralization of trade in goods, services, and through dir
foreign investment) as well as privatization of man
national governmental functions. It is a process in whi
the role of the State is being reduced to that of m
facilitator of the market and in which the efficiency o
the market system tends to become the overriding pu
policy concern. In other words, the increasing socie
concern with the smooth functioning of the market h
also come to imply the subordination of other soc
objectives to macro-economic efficiency criteria. Thu
Philippe Alston recently noted with alarm that “eve
some human rights norms are increasingly subject to
assessment of their market-friendliness in order to de

* Speech on the occasion of the award of the Elizabeth Haub Prize to the author
on 22 June 1998 in Brussels. See last issue at page 279. The author has the
Eberhard P. Deutsch chair in Public International Law at Tulane University
School of Law.
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mine what, if any, weight will be accorded to them.”9

Generally speaking, then, means which are indispens-
able to the globalization process tend to acquire the sta-
tus of end-values in and of themselves: Privatization,
deregulation, and reliance upon the market as a value-
allocating mechanism, all become public policy ends in
their own right.

From an environmental viewpoint two of the phe-
nomena characteristically associated with this trend are
particularly worrisome and as such warrant some spe-
cific comments today:

The privatization of certain law enforcement functions
and the elevation of private or corporate property rights to
that of a principal cornerstone of the new global order.

It is, of course, true that ever since their arrival on the
environmental regulatory scene at the end of the 1980s,
market-based voluntary (self-regulatory) schemes have
raised various practical as well as ideological concerns
regarding the nature and scope of a public-private part-
nership in environmental enforcement or compliance
control.10 At the multilateral international level, volun-
tary approaches, such as the European Community’s
Environmental Management and Auditing Scheme
(EMAS) or the 14,000 series standards of the Interna-
tional Organization for Standardization (ISO), were
being given a cautious welcome. The role of environ-
mental management system standards was initially
clearly understood to be a supplementary one.11 More
recently, however, under the impact of the process of
globalization these experiments in environmental com-
pliance control are being given the – enthusiastic –
imprimatur internationally at both regional and global
levels, thereby inviting the mistaken belief that these
market-driven approaches or systems could actually
replace regulations. Thus, at the 1998 session of the
United Nations Commission on Sustainable Develop-
ment participants strongly endorsed the idea of a Gov-
ernment “dialogue with industry and stakeholders to pro-
mote the development of voluntary initiatives and
programmes…”12 UNEP itself now supports voluntary
codes “as an important policy tool for improving envi-
ronmental performance” and as an indicator that “busi-
ness operations are being managed in a manner that will
enhance economic growth, ensure environmental protec-
tion, and address social concerns.13 Relatedly, the Euro-
pean Commission has been promoting “environmental
agreements with industry as a means of securing compli-
ance with EU legislation, thereby raising inter alia the
issue of whether EC directives could be “transposed” by
way of voluntary agreements with industry rather than
traditional implementing legislation.

The very real possibility, then, that these proposals
might lead to a reduction of the State’s role in enforcing
and monitoring compliance with environmental laws and
regulations generally is a troubling one. Apart from the
question to what extent, if at all, transaction costs could
be appreciably reduced in a combined public-private
environmental compliance control system, in order to be
effective, such a system would have to be transparent

and ensure full accountability of those taking part in it.14

These qualitative objectives, however, are notorious
difficult to achieve initially as well as to maintain onc
such a scheme is up and running. The chequered exp
ence with industry’s self-regulation provides ample ev
dence of the difficulties involved.15 Further damaging
evidence emerges from recent environmental enfor
ment audits in North America. It shows that regulato
systems that include market-based incentives, a h
degree of decentralization and elements of volunta
compliance, have a propensity to fail to ensure prop
enforcement of the law.16 In short, the importance of the
tools and mechanisms under discussion at the inter
tional level is self-evident, but surely limited: Thes
devices can supplement, but they cannot substitut17

mandatory legal regulations18.
The second phenomenon of special concern in 

context of our present discussion is the extraordina
level of protection that nowadays tends to be accorded
private and, in particular, corporate property right
There is, of course, general agreement that a well-fu
tioning system of private property rights is of cardin
importance to any effective environmental legal regim
What is troublesome today, however, is the fact that
the wake of “privatization” and the concomitan
strengthening of the legal-political position of corpora
entities as key players in the global market, we have w
nessed an increasing societal willingness to disregard
social dimension of property-ownership. Past an
present controversies over, for example, wetlands c
servation or endangered species protection amply do
ment the sensitivity of restrictions on private property f
the sake of society’s benefit. The question of where
draw the line between the demands of the general in
est of the community and the protection of the individ
als fundamental rights has always been a challeng
task. It is nowadays not only becoming ever more dif
cult, but controversial, as the balance seems to be sh
ing towards private rights and away from social respon
bility, a phenomenon that occurs more frequently a
increasingly so in transnational legal settings, pittin
host countries against foreign investors.

A prime illustration of this development can be see
in recent arbitration/consultation proceedings pursua
to the North American Free Trade Agreement (NAFTA
involving the Government of Canada on the one ha
and foreign corporations on the other. In the first of the
instances, the plaintiff, United States-based Ethyl Corp
ration, by invoking the investment protection chapter 
NAFTA argued that a Canadian legislative ban on t
importation and inter-provincial trade of a fuel additive
MMT, of which Ethyl was the sole manufacturer and di
tributor in Canada, violated NAFTA. Ethyl’s claim for
compensation was principally based on the allegat
that the Canadian measures amounted to an ille
expropriation.19 Ethyl thus forced the Canadia federa
government into international arbitration over the latte
enactment – in good faith20 – of environmental protec-
tion legislation.21 f
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Following a formally non-binding, but politically
highly embarrassing ruling in a separate claim brought
by various Canadian provinces under the federal-provin-
cial Agreement on Internal Trade,22 the Canadian gov-
ernment decided to settle the international arbitration
claim brought by Ethyl.23 Most recently, S. D. Myers, an
Ohio-based company, filed a similar expropriation claim
against the Government of Canada under the investor-
state arbitration clauses of NAFTA. Once again, the
claim characterizes a Government of Canada environ-
mental protection measure – a temporary export ban on
PCB wastes to the U.S. – a violation of the corporation’s
property rights as guaranteed by NAFTA.24 To date, two
similar arbitration proceedings under NAFTA involving
challenges to government environmental regulations
have been brought against Mexico.

Whatever the outcome in these specific proceedings,
the mere fact that a government’s regulatory decision
may in the future be open to challenges before interna-
tional panels is likely to have a chilling effect on that
government’s willingness to take strong proactive and
preventive measures to protect public health and safety
and the environment. As a result, the margin of apprecia-
tion that host countries have traditionally enjoyed under
international law25 when taking bona fide measures
restricting private property rights for the sake of protect-
ing the public good, appears significantly reduced. From
a basic policy perspective the desirability of such an
implicit shift in the balance of public and private rights
will be open to legitimate doubts. Moreover, it is highly
questionable whether such a shift can be deemed com-
patible with the political and legal affirmation of the rel-
evance of precautionary action.

It is true, of course, that the “internationalization” of
the status of corporate entities is not entirely one-sided,
i.e., does not focus exclusively on enhancing the entitle-
ment of corporations as claimants. There are some indi-
cations that the process of globalization is also beginning
to engender normative expectations of a transnational
accountability of corporate entities. However, these indi-
cations of efforts at reining in corporate activities remain
spotty at best26, usually reflect voluntary27 as well as
market-based approaches and thus hardly match or offset
the procedural strengthening at law of the positions of
corporations under NAFTA or similar legal
instruments23 and the proposed Multilateral Agreement
on Investment (MAI).29 In short, the Ethyl and Mexican
cases raise a host of issues that should be of concern to
environmental lawyers and policy makers alike. Particu-
larly so, as the NAFTA model may well be replicated in
the Americas through expansion of NAFTA, and possi-
bly world-wide, as the proposed MAI might well apply
NAFTA-like standards.30 

In conclusion, “globalization” of course, is not anath-
ema to environmental protection. On the contrary, “open
markets matter” as a synonymous OECD paper emphati-
cally maintains.31 In a world of scarcity, open markets
play a critical role in ensuring the most efficient alloca-
tion of scarce resources, including environmental

resources. However, it must be clearly understood t
there exists no identity of purpose or mutually all-va
dating interrelationship between respect for the mar
and the protection and improvement of the environme
Today, the paramount challenge that we as lawyer
academics and practitioners alike – face, is to ackno
edge fully the simple truth that the free market is not 
end in itself, but rather a means to an end. Maximizat
of efficiency is always subject to corrective conside
ations of justice and fairness. By the same token, 
concern, indeed sometimes obsession, with the e
ciency of individual economic and social regimes, mu
not make us lose sight of the big picture, the sustaina
ity of economic activities in the aggregate as measu
in relation to the globe’s carrying capacity. r

Notes
1 See Programme for the Further Implementation of Agenda 21, Adopted 
the Special Session of the General Assembly, 23–27 June 1997.
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meet their own needs.” The World Commission on Environment and Devel
ment, Our Common Future 43 (1987).
4 See supra note 1.
5 “While the amount of pollution in the EU continued to decline over the p
three years, there has been no overall improvement in the quality of the environm
European Environment Agency, Europe’s Environment: The Second Assessme
(1998), referred to in BNA, 21 International Environment Reporter 552 (1998).
6 World Resources Institute, United Nations Environment Programme, Uni
Nations Development Programme and World Bank, World Resources 1998–99:
Environmental Changes and Human Health (1998).
7 United Nations Development Programme, Human Development Rep
1998: Consumption for Human Development (1998).
8 Serge Sur, “The State between Fragmentation and Globalization,” 8 Euro-
pean J. Int.’L. 421, at 429 (1997).
9 Alston, “The Myopia of the Handmaidens: International Lawyers an
Globa1ization,” 8 European JIL 435, at 442 (1997).
10 For details, see, e.g., Roht-Arriaza, “Private Voluntary Standard-Setting, th
International Organization for Standardization, and International Environmen
Lawmaking”, 6 Yearbook Int’l Env. L. 107 (1995).
11 For example, Chapter 8 of Agenda 21 (“Integrating Environment and Dev
opment in Decision-Making”, reiterates that the “laws and regulations suited
country-specific conditions are among the most important instruments tor tra
forming environment and development policies into action,” (Chapter 8.13), a
maintains that regulatory and voluntary (self-regulatory) approaches play a c
plementary role in shaping attitudes and behaviour towards the environment.See
Agenda 21, chapters 8.27 and 8.32.
12 United Nations Commission on Sustainable Development, Report of
Sixth Session, Doc. E/1998/29 & E/CN.17/1998/20, Chapter III (Chairman
summary of the industry segment of the sixth session of the Commission on 
tainable Development), para. 14.
13 See Voluntary Industry Codes for Conduct for the Environment, referred
in BNA, 21 International Environment Reporter 455 (1998).
14 Thus a September 1997 report of the European Environment Agency rig
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17 Quite apart from the fact that a market-based environmental management
approach, without careful policing by the State, may well cause a serious misallo-
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detrimental impact of emission-trading under the U.S. Clean Air Act on environ-
mentally sensitive areas of the Adirondacks, in the North-East of the U.S.
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tion served a legitimate purpose, namely to eliminate the use of the fuel additive
in Canada, and was based on a reasonable assumption that the Act would achieve
that objective. See Report of the Article 1704 Panel concerning a Dispute between
Alberta and Canada regarding the Manganese-Based Fuel Additives Act, June 12,
1998, File No. 97/98-15- MMT-P058, 7–8, para. 11.
21 Thus the Canadian government maintained that the ban was necessary from
an environmental protection perspective because MMT interfered with emission
control systems of automobiles. It did not ban MMT directly, as evidence of the
additive’s toxicity – at least in small amounts – was inconclusive. See “Panel
Rules against MMT Ban,” The Globe and Mail, June 24, 1998, p. 38.
22 Report of the Article 1704 Panel, supra note 22.

23 See “Canada to Pay $ 13m to Settle Imports Dispute,” Financial Times, July
21, 1998, p. 6.
24 See “Ottawa Faces Claim over PCB Waste Ban,” Financial Times, Septem-
ber 2, 1998, p. 4.
25 See, e.g., Dolzer, “Indirect Expropriation of Alien Property,” 1 ICSID
Review – Foreign Investment L.J. 41, at 65 (1986).
26 Thus, efforts to improve corporate conduct worldwide as focused, e.g. in the
International Corporate Governance Network, recently failed again to adop
mildly normative global code for business standards. See “Conference fails to
Agree Global Code for Business Standards.” See “Conference fails to Agree 
bal Code for Business Standards,” Financial Times, July 13, 1998, p. 4.
27 See, e.g., “Multinationals Making ‘Explicit Commitment’ Financial Ties,
April 22, 1998, p. 9; and “Nike Pledges to End Child Labour and Apply U.
Rules Abroad,” New York Times, May 13, 1998, C1.
28 Such as, for example, the Energy Charter Treaty, whose Art. 26, para. 
provides for international arbitration or conciliation for the settlement of dispu
between an investor and a contracting party.
29 It is true, of course, that recently the MAI has fallen on hard times. Nevert
less, today it seems premature to conclude that the MAI proposals are to
beyond resurrection as a realistic proposition.
30 Thus Chapter V, D, para. 2 ot the MAI offers investors a variety of optio
including arbitration, to seek a resolution of an investment disputes with the h
country.
31 See OECD, Open Markets Matter: The Benefits of Trade and Investment L
eralisation (1998).

Alpine Convention
– Importance Increasing –

The Fifth Alpine Conference met on 16 October
1998, in Bled, Slovenia.

Following a report concerning ratifications of the
Convention and Protocols, the Conference appealed to
the Contracting Parties to speed up the ratification pro-
cess so that soon, in addition to the Convention, the Pro-
tocols could also come into force.

There was a special appeal to ratify the Protocol
accepting the accession of Monaco as a Contracting Party.

The report of the Permanent Committee, concerning
the activities between the Fourth and Fifth Conferences,
was adopted. In this connection, a general discussion
took place, where the participating Ministers or their
Deputies expressed the opinions of the Contracting Par-
ties. The representatives of observing NGOs made a
number of practical proposals. In general, these were
pushing for the speedier implementation of the Conven-
tion and the Protocols.

A special agenda point dealt with the implementation
of the protocols not yet in force. The States promised to
implement them now as far as legally possible.

Special measures were discussed in connection with
the Protocol on Protection of Nature and Management of
Landscape. The German delegation proposed the estab-
lishment of an ad hoc working group of the Permanent
Committee for consultation in drafting regulations for
the implementation. There was also a German proposal
concerning the description of the actual situation relating
to the elaboration and implementation of the objective of
“quality of the environment.”

The Conference authorised the Permanent Commit-
tee, as far as necessary, to create working groups for the

implementation of the Protocols in conformity with th
rules of procedure.

A long discussion developed on the relationsh
between the Alpine Convention and the draft Europe
Charter for Mountainous Regions. As had bee
expressed in earlier meetings, there was the feeling 
the latter could not only weaken, but also be in confl
with, the provisions of the Alpine Convention. The Con
ference underlined the necessity of avoiding the risk
legal incompatibility between the two instruments.

It stated that the Alpine Convention, together with i
Protocols, gives a much more precise guidance for 
field of application, so that it should be seen as a lex spe-
cialis when compared to the much more general Eu
pean Charter. The Conference asked the Parties and 
natories to reiterate this opinion before the Council 
Europe.

The Conference requested the Permanent Commi
to draft a specific programme for the implementation 
the Convention and its Protocols. It decided to adopt 
Protocols on Soil and asked the Member States to ra
as soon as possible after signing.

The Conference decided to adopt the Ener
Protocol. It then discussed the still outstanding proble
with the finalisation of the Transport Protocol. Since a
the initiatives in the past have not ensured a prop
result, the Conference decided to institute a new wo
ing group to draft a transport protocol, starting fro
scratch, under the Chairmanship of Liechtenstein. 
this process, the results of expert meetings which to
place in March and June 1998 are to be taken i
account. f
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It is expected that this working group will present a
report to the Permanent Committee, at least six months
before the next Alpine Conference.

The proposed system for monitoring and information
concerning the Alps was under discussion. The Perma-
nent Committee received the mandate to re-examine the
regime at the end of the transitional period on the basis
of information obtained and to make proposals for the
regulation of its functioning.

The question of a permanent secretariat was again
raised. Opinions were still divided. Up until now, the
State Party in the Chair provides the secretariat, but sev-
eral States and observing NGOs felt that a permanent
secretariat would be much more successful.

The Conference has given the Permanent Committee
the mandate to prepare a report for the next conference
on the establishment of a permanent secretariat. This
report should contain the following elements:
1) Definition of the objectives and tasks of the secre-
tariat
2) Definition of a possible reporting system
3) Estimate of costs and rules for financing. And finally,
4) The procedure concerning the decision on the candi-
dature for the seat of the secretariat.

The Conference also decided on a Logo for the
Alpine Convention (as shown).

Delegates expressed special thanks to Slovenia, w
since December 1994 has had the Chair for the Con
ence of the Ministers and the Permanent Committ
Following a short discussion, the Chair was transferr
to Switzerland.

After the adoption of the Conference report, a ve
long signing procedure for the Protocols was held. Mo
of the representatives with plenipotentiary power fro
the States and the European Union signed the new Pr
cols and Switzerland and Liechtenstein also signed th
they had not signed before.

During the celebratory glass of champagne, a gene
feeling of satisfaction was voiced that several problem
had been solved and that the importance of the Alp
Convention had increased. Many more results in favo
of the Convention can be expected. (WEB)r

Enhanced Implementation of the Biological Diversity Convention 
by Judicial Control

by Alfred Rest* 

Introduction

This article1 inquires into the general problem of
transformation and effective implementation of interna-
tional environmental treaties into national law taking the
Convention on Biological Diversity (CBD) as an exam-
ple. After having highlighted the various recent legal
activities and mechanisms in Germany for transposing
CBD, the fundamental question asked is whether by the
control of a judicial instrument, such as a future Interna-
tional Environmental Court, the implementation and
application of international law by the “Treaty-States”
could be guaranteed, enhanced and arranged more effec-
tively or not.

To keep step with the increasingly huge number of
international environmental treaties is nearly impossible.
Related to the field of biological diversity around 154
multilateral agreements and amending protocols are in
existence, concerning for instance animal species pro-
tection (52), plant species protection (40), marine

resources conservation (32) and protected areas (30) to
name but a few. Parallel to this real “fall-out” of Conven
tions is a huge deficiency in implementing and enforcing
treaty norms. The reasons are manifold and very co
plex: besides the missing will of the States to relinqui
their sovereignty with regard to the use of natur
resources and to decide themselves on implementa
according to their national policies, financial and soci
economic aspects as well as the lack of knowledge in 
natural science of interrelated causes and effects ma
the main obstacles for effective implementation. In ad
tion – at least in the past – States have been very re
tant to incorporate in treaties efficient mechanisms 
judicial control and of enforcement, which could b
indispensable for the surveillance of the implementati
process, in particular when compliance-mechanism2

fail or recommendations or decisions of the Conferen
of the Parties are not enacted. In the following, therefo
the fundamental and conceptional questions will 
raised: do we still need a judicial instrument to control
the implementation of environmental law? Could 
“new” International Environmental Court perhaps be th* Dr. jur., University of Cologne, Germany.
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proper legal instrument to enhance and speed up the
application and enforcement of environmental treaty reg-
ulations? Can it achieve or guarantee greater efficiency?
Before answering these questions brief attention will be
focussed on the implementation of the Convention on
Biological Diversity in Germany.

Importance of Biological Diversity for
Germany

The awareness of the importance of biodiversity has
a long-standing tradition in Germany. For example, the
sustainable use of forests has been subject to statutory
regulations for over 150 years.3 Also, aspects of nature
protection always ranked very high. Today several strate-
gies for integrating the concept of sustainable use have
been put into place wherever components of biological
diversity are being used by humankind, as emphasised
by the Government’s National Report on Biological
Diversity of 1998.4 For the implementation of these
strategies a powerful and varied set of legal, institutional
and organisational instruments exists, based, inter alia,
on the principle of precautionary action, the polluter-
pays-principle and the principle of cooperation. Never-
theless, because of Germany’s geographical and eco-
nomic situation the threats to biological diversity could
increase. So in the last 150 years, industrial development
has led to a sharp decline in semi-natural and extensively
used habitats – leaving aside the case of forests – not
least as a result of the intensification of agriculture, the
ongoing sprawl of human settlement and the construc-
tion of transport and water networks.5 

Background data on Germany’s economic
situation

With 81.8 million inhabitants living in an area of
around 357,000 km2, Germany is a highly industrialised
and densely populated country. Despite this, some
55 per cent of the country’s surface area is used for agri-
culture. 30 per cent of the surface area is covered by for-
est and woodland. The areas used for settlement and
transportation occupy approximately 11 per cent. The
current slight rise in population is a trend that will con-
tinue until the year 2000. A clear decline in population
is expected from 2020. The high degree of industrialisa-
tion and Germany’s position in the middle of Europe
have led to very high volumes of traffic, which have
again increased considerably in the wake of German
reunification, the commercial opening to Eastern Cen-
tral Europe and the creation of an international market
for Europe as a whole. Current forecasts predict a sig-
nificant growth in traffic over the next fifteen years.
High industrial output and high living standards go
together with the German economy’s strong interna-
tional orientation. Both imply necessarily a high con-
sumption of energy and raw materials. The latter and
also consumer goods are imported to a large extent from

abroad. The problem of pollutant emissions into t
aquatic environment and the atmosphere was recogn
already at an early stage in Germany and led to am
tious preventive and precautionary environmental po
cies at the beginning of the 1970’s. To this exten
Germany is internationally renowned for its high sta
dard of technical environmental protection. Neverth
less, the ongoing threats to biological diversity have n
been stopped.

These general conditions outlined have an impact
the various components of biological diversity, i.e., the
diversity of ecosystems, the diversity of species and 
genetic variety within species.

Existing status of biological diversity in Germany

a) Diversity of ecosystems
About 750 different types of biotope have bee

identified in Germany.6 Natural habitats or biotic com-
munities mainly exist in relatively small areas, such 
certain water sources, cliffs, raised bogs, the Wadd
Sea, some forests and woods and high-alpine regio
They all are to some extent impaired by polluta
impacts. Apart from the forest components, there h
over the last 50 years, been a decline in the total a
covered by semi-natural biotopes. By far the largest a
of land is now occupied by anthropogenic habitats, i.e.
those which have evolved from human activity an
differ in their structure and composition from natura
biotopes. Examples here are fields, grasslands u
to varying degrees of intensity, forests and industr
habitats. The anthropogenic biotopes also include ma
of the heaths, coppice and composite forests, ol
otrophic grasslands and marshes usually conside
valuable in terms of their special diversity, whic
mainly emerged from semi-natural forests as a result
particular management practices, over-exploitation 
clearing.

b) Species diversity
About 45,000 animal species and 28,000 plant sp

cies – including lower plants; vascular plant species
approximately 3,200 – have so far been identified 
Germany.7 By international comparison, however, Ge
many displays the same lack of endemic flora and fau
found in most Central European countries. But on t
other hand, Germany is, even on a world scale, a ma
wintering and resting ground for migrating anima
(migratory birds and bats) on their passage from t
West and South in the Autumn and on their return to t
northern breeding grounds in the Spring.

c) Genetic variety
Genetic variety is essential to the ability of speci

and populations to adapt to changing environmental c
ditions and is therefore a prerequisite for their surviv
However, there is little knowledge about the extent of t
historical changes, and the threat to genetic variety
natural populations. f
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Forest tree species are found in Germany in the form
of wild populations, which are still autochthonous, and
populations used by humans, the latter being predomi-
nant.

In general, the genetic resources of wild species must
be differentiated from genetic resources for agriculture
or forestry. The latter underlie a deliberate genetic
change and control to facilitate commercial use and pos-
sess a comparatively rapid genesis.

In Germany some 1,400 species are used in agriculture,
forestry and horticulture.8 Whereas the grassland commu-
nities are predominantly made up of native species, a large
proportion of the fruit species originate from other geo-
graphical and climatic regions of the world. Moreover,
some native plants underwent domestication as crops, such
as in the case of certain fruit species, vegetables or dye and
oil-producing plants.

Of the approximately 40 species of domesticated ani-
mals occurring worldwide, cattle, pigs, sheep, goats,
horses and poultry are of particular economic impor-
tance in Germany.

This brief outline of Germany’s geographical and
economic situation as well as of the existing biological
diversity is evidence of the great interest and need for a
rapid and effective implementation of the CBD in Ger-
man legislation.

Implementation of CBD by German Law

German Legislation
Before the CBD, biodiversity was never addressed

comprehensively in an international legal context. Such
aspects were always protected globally by special inter-
national agreements regulating: 1. Areas of internation-
ally important sites (UNESCO World Heritage
Convention9), 2. Wetlands (Ramsar Wetlands
Convention10), 3. Endangered species (Convention on
International Trade in Endangered Species of Wild
Fauna and Flora (CITES)11) and 4. Migratory species of
wild animals (Bonn Convention on Migratory
Species12). Parallel to this international process, German
legislation on biodiversity aspects was split into numer-
ous laws regulating the various fields, a long time before
1992; for example, those related to nature conservation
(1976), animal protection (1972), plant protection
(1986), forest conservation (1975), regional planning
(1965), emission control (1974) and water management
(1957), to name a few. On 21 March 1994, the CBD
entered into force in Germany.13 Also, influenced by
numerous EC Regulations/Directives and international
conventions, most German Acts were issued and
amended for adaptation to international law. This is
illustrated by the following table14 showing a selection
of the most important German legislation on the federal
level, directly concerned with biological diversity.
The table does not include EC law and statutes to
implement international agreements. Also the numerous

laws and ordinances of the German countries (Länder)
which concretise the Federal laws for effective, region
implementation and execution, cannot be reproduc
here.

The table shows that Germany by comprehensive
legislation has largely implemented the CBD.

Parallel Implementation of EC Biodiversity Law
As a Member State of the European Community

the EC has ratified the CBD too15 – Germany at the
same time has enacted parts of the EC Strategy to im
ment the Convention. Important elements of this strate
can already be found in the Fifth EC Action Programme
on the Environment of 1992.16 These are also reflected
inter alia, by EC Regulation 1467/94 on the conserva
tion, characterisation, collection and utilization o
genetic resources in agriculture17 and Regulation 2078/
92 on agricultural methods compatible with the require
ments of the protection of the environment and t
maintenance of the countryside.18 In this context the
Council Directive 92/43/ EEC on the conservation 
natural habitats and of wild fauna and flora of 1992,19

as well as the Directives 79/409 EEC20 and 97/49 EEC21

on the conservation of wild birds should be mentioned.
Germany also strongly supports the Pan-European strat-
egy on biological and landscape diversity of 1995,22

which is conceived as a parallel European measure
promote the implementation of the CBD and is co
nected with the European Forest Genetic Resources Pro
gramme (EUFORGEN), which in general aims at a coor
dination of efforts to conserve forest genetic resources23

Due reference is drawn to the National Report24 for the
numerous German activities to implement the CBD 
international cooperation with States and Internation
Organisations.

Coming back to German legislation and its applic
tion, one must be aware of the fact, that the Länder
generally bear responsibility for the implementation 
measures aimed at achieving the objectives of the CB
in particular, in cases of nature conservation and fores

Implementation by Public Authorities and NGOs
Concerning the application and execution of such m

sures, it is very important to emphasise that the activities
public organs at federal, regional and local level ( min
tries, public authorities of the Länder and of municipali-
ties), find strong support by nearly all parts of socie
especially by non-governmental organisations (enviro
mental protection associations and interest group
branches of industry and active individuals. Examples
NGOs acting very effectively abound, such as: World Wi
Fund for Nature, Germany and WWF Foundation; Natu
Protection Union (Naturschutzbund Deutschland e.V
(NABU)); German Association For Nature Protectio
(Deutscher Naturschutzring); German Federal Working
Group for Environmentally Conscious Manageme
(Bundesdeutscher Arbeitskreis für Umweltbewußtes Ma
gement e.V. (B.A.U.M.)); German Forest Protection Asso
ciation (Schutzgemeinschaft Deutscher Wald e.V. (SDW));
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Legal Regulation Objective / content

Basic Law (Grundgesetz) of 23 May 1949,a amended 26 March 1998b Protecting the “natural sources of life”

Federal Nature Conservation Act (Bundesnaturschutzgesetz) of 20 Dec. 
1976,c amended 30 April 1998d 

Securing on a sustainable basis the proper functioning of the ecosystem, the utility of n
ture’s resources, fauna and flora as well as the variety, uniqueness and beauty of natur
the landscape to serve as the basis of human life and a source of recreational enjoyme
nature and the countryside; offering inter alia comprehensive protection of specific 
biotopes; provisions governing, in particular, the protection of, trade in, and the keeping 
breeding of certain animal and plant species or populations of such species; provisions
the release of non-native species

Federal Ordinance on the Conservation of Species
(Bundesartenschutzverordnung) of 18 Sept. 1989,e amended 6 June 1997f 

Specifying individual restrictions on extraction and sale; placing protection orders on e
dangered animal and plant species

Regional Planning Act (Raumordnungsgesetz) of 8 April 1965,g amended 
15 Dec. 1997h 

Sustainable regional planning designed to bring the social and economic demands on 
space into accord with the ecological functions of that space

Building Code (Baugesetzbuch) of 27 August 1997i Sustainable planning of urban development and socially equitable land use helping to cr
an environment worth living in

Land Consolidation Act (Flurbereinigungsgesetz) of 14 July 1953,j amend-
ed 18 June 1997k 

Development of rural areas; creation of better and healthier living, housing and working
conditions for people living in the countryside; preserving, caring for and restoring thre
ened or damaged historical landscapes; ensuring the continued proper functioning of th
osystem

Federal Soil Protection Act (Bundesbodenschutzgesetz) of 13 March 1998l Maintaining or restoring the soil’s ability to perform its functions; its role as a basis of lif
and as a habitat for animals, plants and soil organisms is expressly mentioned as one 
function; enforcing an obligation to protect against and eliminate hazards to the soil, to r
edy soil pollution sources and contaminated sites and to take precautionary action aga
future detrimental impacts on the soil

Federal Forest Act (Bundeswaldgesetz) of 2 May 1975,m amended 27 July 
1984n 

Enforcing an obligation to conserve and, where appropriate, expand forests and woodla
and use them sustainably; maintaining the forest’s economic, protective and recreation
functions taking into account biological diversity; promoting forestry; reconciling conflict
of interest between wider community and forest owners; ensuring the participation of for
authorities in public planning and measures; the framing of more detailed legislation is l
to the Länder

Federal Hunting Act (Bundesjagdgesetz) of 29 Nov. 1952,o amended 
26 January 1998p 

Enforcing an obligation to care for game, defined as the maintenance of habitat-appropr
species-rich stocks and management and safeguarding of the environment they need;
tecting specific species; detailed framing by the Länder

Federal Game Protection Ordinance (Bundeswildschutzverordnung) of 25 
Oct. 1985q 

Transposing into national law the restrictions stipulated under the EC Directive 79/409
the Protection of Wild Birds with respect to those birds species defined in the Federal H
ing Act; bans on ownership and sale

Federal Animal Protection Act (Bundestierschutzgesetz) of 24 July 1972,r 
amended 22 Dec. 1997s

Protecting animals against needless pain and anguish; granting species-characteristic
suitable keeping of animals

Plant Protection Act (Pflanzenschutzgesetz) of 15 Sept. 1986,t amended 30 
April 1998,u

Licensing and application of plant protection agents

Fertiliser Act (Düngemittelgesetz) of 15 Nov. 1977v, amended 27 Sept. 
1994w; Fertiliser Ordinance (Düngeverordnung) of 26 January 1996x, 
amended 16 July 1997,y

Licensing and application of fertilisers

Animal breeding legislation (Tierzuchtrecht) Regulating animal breeding taking into account the need to safeguard genetic resources
mesticated animals)

Commercial Seeds Act (Saatgutverkehrsgesetz) of 20 August 1985,z 
amended 25 Oct. 1994aa

Assuring the quality of seeds

Law on the Protection of New Varieties of Plants (Sortenschutzgesetz) of 
19 Dec. 1997,ab 

Protecting the intellectual property rights of plant breeders regarding varieties

Commercial Forestry Seed Act (Gesetz über forstliches Saat- und Pflanz-
gut); of 25 Sept. 1957,ac amended 2 August 1994,ad

Improving the economic yield and environmental benefit of the forest; provisions cover 
main tree species used in forestry; consideration of genetic diversity aspects; labelling
seeds and plants with reference to autochthony and region of origin, categorised accor
to ecological conditions and phaenotypical and genetic characteristics of forest stands

Law on the joint Federal / Länder Task of Improving Agricultural Struc-
tures and Coastal Defences (Gesetz über die Gemeinschaftsaufgabe „Ver-
besserung der Agrarstruktur und des Küstenschutzes“) of 3 Sept. 1969,ae 
amended 8 August 1997,af

Inter alia: improving productivity and working conditions in agriculture and forestry; man
aging the development of countryside; hydrological and agronomical measures; improv
market structures in agriculture, fisheries and forestry

Genetic Engineering Act (Gentechnikgesetz) of 20 June 1990,ag amended 
21 Sept. 1997,ah

Provisions governing work in genetic engineering facilities, the release of genetically en
neered organisms, bringing products containing genetically engineered organisms onto
market

Federal Immission Control Act (Bundesimissionsschuzgesetz) of 15 March 
1974,ai amended 21 Sept. 1997,aj and 27 Ordinances 
(Bundesimissionsschutz-Verordnungen)

Protecting humankind, animals and plants, the soil, water and the atmosphere, as well
cultural and other physical assets from harmful environmental impacts and from substan
problems caused by emissions
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Organic Farming Association (Arbeitsgemeinschaft Ökolo-
gischer Landbau e.V. (AGÖL)); German Breeding Associ-
ation (Bundesverband Deutscher Pflanzenzüchter e.V.) and
Association of Pharmaceutical Manufacturers Active in
Research (Verband Forschender Arzneimittelhersteller
(VFA)).25 By numerous self-binding declarations and cov-
enants, branches of industry have shown their preparedness
to protect nature and the environment and to cooperate with
public authorities.26

To summarise: Germany has developed comprehen-
sive legislation to implement the CBD and EC-Strategies
and EC-Law too. The proposed instruments and measures
to enforce the existing laws seem encouraging although
much more must be done to achieve effective conservation
and protection of biodiversity. But optimistically evalu-
ated, Germany is one of the few countries which has fin-
ished its initial part of the starting phase.

Importance of Judicial Control

National jurisdiction – Germany, Europe
There is no doubt, that in States possessing an

advanced legal system and a developed mechanism of
jurisdiction, judicial control plays a very essential role
for the implementation and execution of environmental
law. So in Germany, according to a long-standing tradi-
tion in jurisdiction, potentially injured legal persons and
individuals can rely on the lawful execution of national
environmental law by claims brought to the competent
courts. Judicial decisions can also promote legislation by
constructive criticism on a possible lack of concrete reg-
ulations. As far as the litigation concerns only national
matters of disputes and the application of national envi-
ronmental law, the German judiciary grants effective
legal protection. But as soon as transboundary or tran-
snational effects and objectives of international environ-
mental law are at stake, national jurisdiction may be

insufficient or even fails. This is evidenced for instan
by German case law concerning the cases of Chernobyl,
Sandoz and of the nuclear power plant of Lingen,27 to
name but a few. These all reflect the general tende
that in cases of transboundary/transnational pollution 
injured individual victims have no prospect of succe
and only a limited opportunity to bring an action again
a foreign polluter, and specifically against a foreign po
luter-state or its organs before national courts.28 Cases
such as the Dutch-French litigation concerning the salin-
isation of the river Rhine and the judgements of Austrian
and Swiss courts in the case of Chernobyl or the cases of
the nuclear power plants of Mochovce and Temelin (Slo-
vakia) as well as of the Slovenian Hydropower plant
Soboth, demonstrate the same tendency in almost 
European States.29

The recent project of the American Society of Inter-
national Law’s Interest Group on “International Envi-
ronmental Law in Domestic Courts”, 1997,30 examining
for instance the national judiciary in Australian, Can
dian, Dutch, German, Indian, Japanese and U.S. Cou
also states, that for the time being, international enviro
mental law aspects are not sufficiently regarded a
implemented by national courts (exemption: Dutch jud
ciary). At a symposium “on the Role of the Judiciary i
Promoting the Rule of Law in the Area of Sustainab
Development” of UNEP and the South Asia Co-opera
tion Environment Programme (SACEP), held from 4–
July 1997 at Colombo, Sri Lanka,31 it was recommended
and emphasised that the national judiciary has 
responsibility to mould emerging environmental la
principles – such as the polluter-pays-principle, the p
cautionary principle, the principle of continuous mand
mus and of the erga omnes obligations – with a view to
giving these a sense of coherence and direction.32 The
published Compendium of Summaries of Judicial Dec
sions in Environment Related Cases,33 also evidences
the still existing deficiency in national jurisdiction in the
application of international environmental law, whic

Federal Water Management Act (Wasserhaushaltsgesetz) of 27 July 
1957,ak amended 30 April 1998,al

Limiting emissions into the aquatic environment; ensuring economical use of water, ma
tenance of the quality of surface and groundwater and the functions it performs; enforc
an obligation to conserve the aquatic environment as the natural habitat for animals an
plants

 Closed Substance Cycle Waste Management Act (Kreislaufwirtschafts- 
und Abfallgesetz) of 27 Sept. 1994,am amended 12 Sept. 1996;an Sewage 
Sludge Ordinance (Klärschlammverordnung) of 15 April 1992,ao amended 
6 March 1997,ap

Promoting closed substance cycles (recycling waste materials) to reduce the depletion
natural resources

Chemicals Act (Chemikaliengesetz) of 16 Sept. 1980,aq amended 14 May 
1997,ar

Protecting people and the environment from the effects of hazardous substances and 
arations; prohibiting certain substances from being brought into circulation

a BGBl. 1949 I, pp. 1, b BGBl. 1998 I, pp. 610, c BGBl. 1976 I, pp. 3574, d BGBl. 1998 I, pp. 823, e BGBl. 1989 I, pp. 1677, 2011, f BGBl. 1997 I, pp. 1327, g BGBl.
1965 I, pp. 306, h BGBl. 1997 I, pp. 2902, i BGBl. 1997 I, pp. 2141; BGBl. 1998 I, pp. 137, j BGBl. 1953 I, pp. 591, k BGBl. 1997 I, pp. 1430, l BGBl. 1998 I, pp. 502,
m BGBl. 1975 I, pp. 1037, n BGBl. 1984 I, pp. 1034, o BGBl. 1952 I, pp. 780, p BGBl. 1998 I, pp. 164, q BGBl. 1985 I, pp. 2040, r BGBl. 1972 I, pp. 1277, s BGBl.
1997 I, pp. 3224, t BGBl. 1986 I, pp. 1505, u BGBl. 1998 I, pp 823, v BGBl. 1977 I, pp. 2134, w BGBl. 1994 I, pp. 2705, x BGBl. 1996 I, pp. 118, y BGBl. 1997 I, pp.
1835, z BGBl. 1985 I, pp. 1633, aa BGBl. 1994 I, pp. 3082, ab BGBl. 1997 I, pp. 3164, ac BGBl. 1957 I, pp. 1388, ad BGBl. 1994 I, pp. 2018, ae BGBl. 1969 I, pp. 1573,
af BGBl. 1997 I, pp. 2027, ag BGBl. 1990 I, pp. 1080, ah BGBl. 1997 I, pp. 2390, ai BGBl. 1974 I, pp. 721; 1193, aj BGBl. 1997 I, pp. 2390, ak BGBl. 1957 I, pp. 1110,
al BGBl. 1998 I, pp. 2390, am BGBl. 1994 I, pp. 2705, an BGBl. 1996 I, pp. 1354, ao BGBl. 1992 I, pp. 912, ap BGBl. 1997 I, pp. 446, aq BGBl. 1980 I, pp. 1718, ar BGBl.
1997 I, pp. 1060

Legal Regulation Objective / content
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must be changed. The conference further emphasised the
problems of the “aggrieved person” and of “locus
standi” in regard to environmental damage and liability,
which need to be solved.

As regards the German courts’ practice, a distinction
needs to be made between civil, public and criminal law
cases. When it comes to litigation before civil courts of

the polluted State it is not only claims for compensation
which have failed but also actions to cease environmen-
tally harmful and hazardous activities.34 Moreover, little
if any attention is paid to aspects of protecting the global
commons.35 There are a number of reasons for this,
including:
• individuals mostly abstain from filing a lawsuit
because of the potentially high costs and the problem of
dealing with a foreign language;
• immunity from jurisdiction may hinder the compe-
tence of the home-courts as well as of the court of the
polluter-state;
• pursuant to the rules on the law of conflicts or of the
ordre public, the application of the substantive law can
be excluded; and
• immunity from enforcement can bring down the
enforcement of a foreign decision.

As regards lawsuits brought before the administra-
tive courts of the polluter-state the ius standi can be
problematic. In particular, the application of the substan-
tive law, dominated by the principle of territoriality, can
be refused if it does not protect foreign legal interests.
By reason of sovereignty the home-court of the injured
individual has no competence to examine public foreign
law aspects. The polluter-state’s court will argue, that its
decision cannot be enforced abroad by reason of immu-
nity from enforcement.

With regard to environmental protection by the crim-
inal courts, the German Supreme Criminal Court has
emphasised in a case concerning the transboundary
movement of hazardous waste from Germany to Poland
that the German criminal law does not protect the legal
interests of foreign injured individuals and will only
apply on German territory.36 

Accordingly, national judicial proceedings are still
mostly ineffective because they lack the requisite powe
and have to be further improved in matters concern
international environmental law. The long duration of li
igation, lasting sometimes more than a decade ( as w
the river Rhine salinisation case, the Lingen case) also
undermines legal protection. The protection of the glob
commons remains outside the scope of national jurisd
tion and courts refuse, or are very reluctant to guaran
these legal interests by an interpretation pursuant to p
lic international law. Perhaps such a task of interpre
tion demands too much from the national judge who
not so proficient in international law.

To summarise: if even in a country like Germany, having
achieved an advanced legal system and well develo
jurisdiction, a deficiency still exists in the application o
international environmental law for the time being, in cou
tries having not yet established a legal system, the lack
implementation will increase and be even greater. The
fore, to support the development of a legal order and to p
mote national jurisdiction mechanisms according 
international law principles, strong safeguards can 
offered by instruments and institutions at the internation
law level. In that respect, concerning the judiciary, an int
national instrument, such as an international environme
court – postulated since 198837 – could be the proper insti-
tution not only for the surveillance of the application o
international regulations agreed to by environmental tre
ties. It could also give guidance to national courts on h
best to apply international environmental law within th
framework of national law. It is highly desirable in futur
that such an international court could be appealed to
NGOs or individuals too, or be addressed by nation
courts, to decide by procedure of preliminary decision or
interpretation, conflicts between international and nation
environmental law. Then its decisions certainly could ha
enormous impact and supporting influence on the furth
development of national environmental law and t
national judiciary as well.

Need for Judicial Control in International Environ-
mental Law – A General Problem –

According to the theory of separation of powers 
belongs to the hallmarks of each democratic legal or
that at least an independent judicial institution is empow-
ered to control the legislative and executive organs
guarantee the implementation, application and execut
of law. Without such an instrument every legal system
in danger of being abolished. Accordingly, the need fo
judicial institution at the national level is accentuated by
principles 10 and 26 of the Rio Declaration38 by calling
on States to provide “effective access to judicial a
administrative proceedings, including redress and re
edy.” The most recent ECE Convention on Access to Infor
mation, Public Participation in Decision-Making and
Access to Justice in Environmental Matters of 25 Ju
199839 fulfills this task. The Århus Convention was
signed by 35 countries and the European Community; (
Environmental Policy and Law, Vol. 28, p. 171). f

Courtesy: Das Parlament
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As to the international level, paragraph 39.10 of
Agenda 2140 emphasises, inter alia, the importance of
the judicial settlement of disputes. It calls on States “to
further study mechanisms for effective implementation
of international agreements, such as modalities for dis-
pute avoidance and settlement.” It identifies the full
range of techniques such as: prior consultation, fact-find-
ing, commissions of inquiry, conciliation, mediation,
non-compliance procedures, arbitration and judicial set-
tlement of disputes. There is general consensus that all
preventive instruments of dispute avoidance should be
favoured in principle. In this respect the “political” non-
confrontational mechanisms of “compliance-proce-
dure”41 as well as of “Conference of the Parties (COP)”
need special attention.42 With regard to the Biodiversity
Convention it should be noted, that the CBD does not
contain a provision establishing a compliance regime.43

Instead of this the COP-mechanism is favoured in
Art. 23. In case an agreement cannot be achieved by fur-
ther negotiation or a decision of the COP, Art. 27 para. 3
CBD provides for an agreed compulsory settlement of
disputes either by arbitration or submission of the dispute
to the International Court of Justice. Insofar CBD also
recognises the indispensability of a judicial control
mechanism, if all modalities for dispute avoidance
remain unsuccessful. Laudable though this approach is, it
must be stressed that the judicial instruments foreseen
only operate as organs of the States. NGOs or private
third parties are not involved. They also do not participate
in the non-compliance procedure. But what is needed, in
effect in future, is an institution, which also provides
NGOs, environmental associations and interest groups
and even individuals with direct access, thus controlling
activities of state organs. Most recently this postulation
has been supported by two Resolutions of the Institut de
Droit International.44 A control of state activities by all
parts of the society is necessary, because States them-
selves may commit or tolerate environmental destruc-
tion.45 State interests, in particular its economic
priorities, seldom coincide with those of its citizens and
the environment.46 Therefore States, not infrequently,
refuse to support their injured nationals by means of dip-
lomatic protection as, for instance, in the Chernobyl case.

But one must be aware of the fact that even a tribu-
nal or a court in the end cannot gender or replace the
will of States to implement effectively their obligations
under international agreements because the competence
of an international arbitral or tribunal institution also
depends on the will of the States, i.e. on an agreement
or compromise. Nevertheless, decisions of a court and
impending potential sanctions, may press States to
implement their obligations.

Judicial Control by an international Environmental 
Court

The next question is whether one of the existing
international courts meets the task of an international
environmental court. Or do we need a new international
environmental court?

International Court of Justice (ICJ)
Although in 1993 it established an ad hoc chamber

for environmental matters, the International Court of
Justice cannot be the right forum, because States alone
have direct access. This is regrettable because by its 
function, the ICJ could be the proper institution to contr
the implementation of environmental treaty obligations
as shown in the most recent Gabcikovo-Nagymaros
case47 – to develop further and improve internationa
environmental law and to concentrate on the urgent pr
lems of protecting the global commons by applying t
concept of erga omnes obligations. Sooner or later, unde
the influence of the current efforts and programmes
the State community to strengthen and enhance the l
position of NGOs, non-state actors will also be grant
legal access to the ICJ. But such a step would req
States to relinquish sovereignty48 and expose themselves
to legal proceedings as a prerequisite. Such neces
reform of the ICJ Statute and of the UN Charter seems
be unrealistic at the moment.

International Tribunal for the Law of the Sea (ITLS)
As regards the protection of the marine environment,

the States Parties to the Law of the Sea Convention,49

can submit disputes concerning interpretation and imp
mentation of the regulations to the International Tribu-
nal for the Law of the Sea, established in October
1996.50 Pursuant to Part XI (The Area) of the Conven
tion, or by special agreement conferring jurisdiction o
the Tribunal, the Tribunal is also “open to entities oth
than States”.51 But it must be emphasised that this reg
lation only enables a limited jurisdiction in the field of
the “Area” and does not go beyond. Moreover, the te
“entities” still needs to be precisely defined by futur
jurisprudence of the Tribunal. Finally, a comprehensi
protection of the marine environment is not actua
granted, as evidenced, inter alia, by Art. 135 which
“shall not affect the legal status of the waters superjac
to the Area or that of the air space above those waters

Court of Justice of the European Communities (ECJ)
In Europe NGOs and individuals have access to 

Court of Justice of the European Community, if the inter-
pretation of secondary European environmental law 
the correct implementation and application of EU-Reg
lations and Directives is at stake. The court can be pr
of an extensive case-load in environmental matters,52 but
according to the restricted regional field of application
of European Law its jurisdiction does not go as far as
desirable for global environmental protection. Neverth
less, the Court’s importance for the further developme
of regional environmental law and general environme
tal principles remains unquestioned.

European Court on Human Rights (ECHR)
The recent jurisdiction of the European Court on

Human Rights53 paves new ways to improve environ
mental protection through an expanded concept 
human rights and by linking both fields of law which tra
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ditionally have been treated separately. By its ground-
breaking López-Ostra decision in 199454 the Court has
now opened the door for the protection of human rights
against nearly all sources of environmental pollution, as
opposed to just noise emissions and radiation, as was the
case in the 1970s and 1980s. This welcomed progressive
decision provides for a more comprehensive environ-
mental protection of the individual and stimulates the
discussion on the existence of a human right to a decent
environment. The Court has also promoted the concept of
State liability, which has been debated by the UN Inter-
national Law Commission for over 30 years and which
still remains unsolved.

By its most recent judgement in the Mühleberg (Can-
ton of Berne, Switzerland) nuclear power station case of
199755 the Court regrettably has not pursued or even
extended its progressive judiciary. In this case the appli-
cants – living within a radius of four or five kilometres
from the nuclear power station – appealed against the
extension of the nuclear installation’s operating licence
for an indefinite period and maintained that the power
plant did not meet current safety standards. The applicants
argued that they were exposed to a risk of accident which
was greater than usual and their civil rights were affected.
They also stressed the lack of access to a Swiss Court
when attacking the decision of the Federal Council (exec-
utive, administrative authority) and pleaded a violation of
Arts. 6 and 13 of the European Convention on Human
Rights. By twelve to eight votes the Court rejected the
applicants’ objections. It stated, that the applicants “did
not establish a direct link between the operating condi-
tions of the power station which were contested by them
and their right to protection of their physical integrity, as
they failed to show that the operation of Mühleberg power
station exposed them personally to a danger that was not
only serious but also specific and, above all, imminent.”56

The effects on the population therefore remained hypo-
thetical. It is remarkable that the dissenting opinions of
seven judges with regard to the proof of a link and of a
potential danger have emphasised that the majority of the
judges “appear to have ignored the whole trend of inter-
national institutions and public international law towards
protecting persons and heritage, as evident in European
Union and Council of Europe instruments on the environ-
ment, the Rio agreements, UNESCO instruments, the
development of the precautionary principle and the prin-
ciple of conservation of common heritage”.57 These
judges also underlined the importance of the Convention
on Civil Liability for Damage Resulting from Activities
Dangerous to the Environment,58 stressing the special
hazards of certain installations, which need to be obviated
by new international law measures and through the exer-
cise of effective remedies. Such a statement is laudable
and encouraging. It facilitates that in the future the judges
will take into account these new trends in international
environmental law and thereby pursue the progressive
López-Ostra judiciary; but perhaps in general, decisions
in the field of nuclear energy aspects will follow their own
rules because of their political importance.

Despite this decision, the main problem of direct
access to the ECHR still remains. An individual is only
allowed access to the Court after having exhausted
local remedies, i.e. all stages of jurisdiction of his home
state. Such a time-consuming, thorny procedure cons
erably blocks better protection of environmental hum
rights.

International Criminal Court (ICC)
A conceivable perspective for the next century cou

perhaps also be the International Criminal Court which
for a long time was under discussion in the UN Intern
tional Law Commission and the General Assembly.59 On
17 July 1998, the United Nations Diplomatic Conference
of Rome decided to establish a permanent Internation
Criminal Court with power to exercise its jurisdiction

over persons for the most serious crimes of internatio
concern.60 Those crimes are genocide, crimes again
humanity, war crimes, as well as the crime of aggressi
once an acceptable definition for the Court’s jurisdictio
over it is adopted.61 To establish its jurisdiction in envi-
ronmental matters it would be necessary to extend a
amend the list of crimes to “crimes against the environ-
ment.” This topic was not on the agenda for discussion
Rome. But if at a propitious moment Art. 19(d) of th
ILC’s Draft Articles on State Responsibility62 become
binding treaty law, then the Court could also prosecu
crimes against the human environment committed 
state organs or private polluters. Although the “crimin
approach” is based on “individual responsibility” this
concept could also easily be extended to responsibility
state organs. The Criminal Court’s competences in g
eral need not be regarded as competing with the purs
of the other courts mentioned, because of its spec
criminal law approach. On the contrary, in combinatio
with the other international courts, and acting as a co
plement to them, an effective basis to fight internation
environmental pollution could be developed. But this ta
get can only be achieved, if NGOs and individuals ha
legal access too. f

The Logo of the International Criminal Court
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To sum up: at the moment the existing, above-men-
tioned international courts cannot offer an optimum
solution for the protection of the environment and the
injured individual. They can only play an important,
desired, and complementary role.

Permanent Court of Arbitration (PCA) as proper 
forum

For the time being, however, the Permanent Court of
Arbitration, The Hague, could be the appropriate forum
to settle environmental disputes. Already at a Confer-
ence held in Venice in 1994, this author proposed that an
examination of whether the PCA could meet the neces-
sary tasks of a future Environmental Court adequately
should be undertaken.63 The idea was strongly supported
by the Secretary-General of the International Bureau of
the PCA, who at the Venice Conference and at subse-
quent meetings emphasised the potential role of the PCA
in environmental law matters.64 There are a number of
reasons which favour the PCA.

First, it is a very flexible and unique institution,
because it offers facilities for four of the dispute-
settlement methods listed in Art. 33 of the UN Charter:
enquiry, mediation, conciliation and arbitration. As
regards conciliation, the PCA established in 1996 new
Optional Conciliation Rules,65 enabling the Parties,
including States, International Organisations, NGOs,
companies and private associations to use this mecha-
nism. The Rules are based on the UNCITRAL Concilia-
tion Rules66 and can be linked with possible arbitration.
Concerning arbitration, the Court adopted in 1992
Optional Rules for Arbitrating Disputes between Two
States,67 and in 1993 Optional Rules for Disputes
between Two Parties of Which Only One is a State.68 As
a consequence, disputes between a non-state actor and a
State can be submitted to the Court. In May 1996, the set
of Optional Rules was extended to Rules for Arbitration
involving International Organisations and States69 as
well as between International Organisations and Private
Parties.70 By widening its jurisdiction to all Parties of
the community of states, including organisations, and all
members of society, it goes far beyond the competence
of the International Court of Justice. In June 1996, a
Working Group on Environmental and Natural
Resources Law, established by the PCA, discussed a
background paper on “Environmental Disputes and the
Future Role of the PCA.”71 The representatives of
Governments from Australia, Brazil, China, India,
Russian Federation and Samoa, unanimously favoured
using the PCA as the appropriate judicial instrument to
settle environmental disputes and to promote interna-
tional environmental law. It was decided that the PCA
should instigate a publicity campaign to draw attention
to its new role in the context of environmental
protection. At the follow-up meeting on 24 February
1998, the Working Group discussed whether there is
need or not to amend and concretise the Optional Rules
by special environmental regulations or to draft com-
pletely new procedural rules for the dispute settlement of

environmental matters.72 It was decided to formulate
new rules.

Second, the important issue of the extra financing
required for a new Court for the Environment speaks
favour of the PCA. The operating costs of the Intern
tional Bureau are covered by the UN budget. The co
of arbitration proceedings are borne by the parties.

Third, the flexibility of the Court with regard to the
place of arbitration should also be noted. In transna
tional environmental litigation, in particular, this plac
can be important in terms of providing evidence of th
harm which has occurred. The parties can agree on
Where there is no agreement, the arbitration shall t
place at The Hague, the seat of the PCA.

Although the PCA would be the proper institution t
settle environmental disputes, one must bear in mind t
it is only by an agreement of the parties or by compro
mise, that the competence of the Court can be est
lished. If the parties are States or only one is a State, 
huge impediment must be overcome. Ultimately, subm
ting a dispute to the court depends on the political pre-
paredness of a State. Therefore, the arduous task of co
vincing governments to support the idea of a
International Environmental Court has yet to be und
taken. In this respect it would be great progress, if t
States would rule in future environmental treaties t
competence of the PCA by a special dispute settlem
clause, as done for instance in the Bonn Convention on
the Conservation of Migratory Species of Wild Anima,
197973 and foreseen in the IUCN Draft International
Covenant on Environment and Development, 1995.74 In
1998, the PCA already developed guidelines for nego
ating and drafting such dispute settlement clauses.75

Nevertheless, what is encouraging is the increasing
number of arbitral decisions of the PCA in 1996, as
manifested, for instance, by proceedings between 
African State and two foreign investors and between
Asian State and a foreign enterprise.76 For the first time
the Optional Rules for Arbitrating Disputes betwee
Two Parties of which only One is a State were applied
an award of 25 November 1996, in a dispute betwe
Technosystem SpA (Italy) on the one side and Tab
State on the other.77

Conclusion
For the protection of the environment, the endange

global commons and the threatened or injured individu
in cases of transboundary/transnational pollution an Inter-
national Environmental Court is indispensable. The
national courts, as illustrated by German and Europe
jurisdiction, are still most ineffective. As regards the inter-
national level, courts such as the ICJ, ITLS, ECJ, ECH
and ICC also cannot offer an optimum solution. The
either do not have a comprehensive competence to pro
the environment sufficiently, or cannot guarantee t
rights of NGOs or individuals, because of lack of leg
access. Nevertheless, the international courts mentio
are also prerequisite to evolve international environmen
law. They can also play a very important complementary
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role to support the work of the PCA, which for the time
being, could be the proper forum. There is no doubt that
the involvement of NGOs and individuals for the protec-
tion of the environment will constantly increase. Transna-
tional environmental problems can be solved effectively
only by all parts of national and international society.
States need this cooperation and support of private insti-
tutions. In this respect, these private elements must be
merged still more in inter-state mechanisms, especially in
international environmental treaties, to give them a real
chance of efficient contributions in decision-making, as
well as in implementing international environmental law.
States must cooperate with non-state actors albeit with the
limitation of their sovereignty.

As to judicial control, NGOs, companies and indi-
viduals should be granted a ius standi in future. This tar-
get could be achieved by incorporating accordingly dis-
pute settlement clauses in environmental agreements.
Concerning the CBD it should therefore be envisaged to
extend the dispute settlement clause of Art. 27 CBD also
to the competence of the PCA besides the ICJ. But
admittedly, at the moment the attention of the CBD is
concentrated on other vital problems waiting to be
solved. In general, as reiterated, a judicial instrument is
indispensable for the surveillance of the implementation
of treaty regulations, if preventive mechanisms, such as
compliance- and COP-systems, fail. Thus, by the control
of an international environmental court the implementa-
tion and application of international environmental
(treaty-) law could additionally be sustained and
enhanced.

The forcible demand for an International Environmen-
tal Court now draws worldwide support.78 Besides the
PCA, in Germany this idea is supported by Eurosolar
(NGO). The German Federal Government is still hesitant.
What is needed is to convince the governments to get pos-
session of the political will for the establishment of such
a court. The increasing destruction of the environment, the
growing consciousness of the public, as well as the pro-
gressive role of NGOs, will force this procedure. So all
that remains to be done is to acknowledge openly the need,
indeed the essentiality of a separate International Environ-
mental Court and to act swiftly to bring that court into
existance. Otherwise, nature and environment will teach
us a lesson that will be hard to bear. r
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REGIONAL AFFAIRS

MERCOSUR

A Green Challenge on the Road to a Single Market
by Hernan Lopez*

Introduction
The Mercado Comun del Sur (MERCOSUR) is the

legal outcome of the integration process of Argentina,
Brazil, Paraguay and Uruguay initiated with the signa-

ture of the Treaty of Asuncion in 1991. However, it ope
ates within the context and terms of regional groupin
such as the Latin American Integration Associatio
(ALADI) 1 and the World Trade Organization (WTO), o
which this process is a part.2 

During an initial period of transition (December 31st,
1991–December 31st, 1994), the process of integration

* Pace University School of Law in White Plains, New York. This article is taken
from an address to the International Law Society & Environmental Law Society
Meeting.
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was directed towards the achievement of a general liber-
alization of trade. During this initial stage measures such
as automatic reduction of tariffs, along with the elimina-
tion of restrictions on trade between the member coun-
tries, were adopted with a view towards arriving at a zero
tariff and no “non-tariff” restrictions for the entire tariff
area by 31 December 1994.3 

On August of 1994, at a summit held in Buenos
Aires, Argentina, the foreign and economic ministers
of the four member countries signed a final agreement
on the definitive implementation of Mercosur, establish-
ing the union of customs by January 1st, 1995, as the
main goal. In December 16, 1994, the four Presidents
of the Mercosur countries met in Ouro Preto, Brazil,
and reached the “Protocol of Ouro Preto” (POP), the
agreement that defined the institutional structure of
Mercosur and enacted the common market since
January 1st, 1995. Among other measures, the POP
principally allowed the adoption of a Common External
Tariff (CET) for the purposes of the customs union
and the harmonization of macroeconomics and sectoral
policies.4 

The process was envisioned by the original members
of the group as a common market of at least 240 million
of people inhabiting a surface of 12,000,000 sq. km or
7,500,000 sq. miles, with an output of well over
$1 trillion.5 The market will allow goods and services to
be freely traded among member countries and to permit
the unrestricted movement of factors of production as
labour and capital.6 Besides the main goal of market
integration, the Parties to the agreement also recognized
that the real meaning of the integration should embrace
other goals. In that sense, the adoption of a common
commercial policy, the coordination of macroeconomics
and sector policies, and the harmonization of national
legislation in the relevant areas in order to enhance com-
petitiveness in the world economy,7 are included among
them.

Although the objectives described above are within
the economic area, the formula used to declare the inten-
tion of the countries “…to further a more strength rela-
tionship between the countries…”8 is the basis of a
broader process of integration that would encompass
many other non-economical issues. That makes the pro-
cess more reliable than other past regional experiences
and the ability of the parties to incorporate other non-
economic issues will play a key role in making the inte-
gration an enduring and strong process.

The open future of the integration also foresees the
possibility of association with other regional blocks as a
means of accelerating the process over the next five
years.9 The first steps seeking to negotiate either their
accession to or associate membership of the regional
grouping10 were taken for the formal welcoming of
Chile and Bolivia during 199611 and the countries of the
Andes group (GRAN).12 The Mercosur is also negotiat-
ing some form of link with NAFTA13 within the frame-
work proposed by the United States for the development
of the proposed Free Trade Area of the Americas

(FTAA) by 2005,14 and with the European Union
(EU).15 

The protection of the environment is given an impo
tant place within the process and is recognized in 
preamble to the Treaty of Asuncion (TA) where the Pa
ties agree that the integration “… must be achiev
through the efficient use of the available resources a
the preservation of the environment …”.16 

Most of the documents adopted during the transiti
period recognized the importance given to the protect
of the environment in the preamble of the TA. In Jun
1992, in the valley of Las Leñas, City of Malargue, Me
doza, Argentina, Mercosur ministers adopted a timeta
for the coordination of policies of different areas. Man
environmental directions were placed within the autho
ties given to the technical “working groups” in charge 
the development of policies of the process of integratio

In addition, the “Specialized Meeting of Environmen
tal Issues” (in Spanish “Reunion Especializada de
Medio Ambiente”, hereinafter REMA), was summoned
in 1993 for the first time by the Common Market Grou
(CMG). The CMG – executive institution of the group 
summoned the REMA with the purpose of the analy
of the environmental legislation of the four countries 
the region in order to harmonize the activities of the d
ferent working groups and to eliminate environment
restrictions to free trade.

Finally, the Protocol of Ouro Preto also triggered th
adoption of new documents regarding environmen
protection of free trade activities. The most relevant re
olutions are related to the harmonization process of en
ronmental legislation and the coordination of secto
policies of the different member countries.

This article focuses its analysis on the evolution 
the consideration of environmental legal issues with
the legal framework of the Mercosur and its influence 
the process of integration.

Discussion

1. Overview of the general legal framework of the 
Mercosur

The definitive institutional framework of the Merco
sur is given by the “Protocol of Ouro Preto – Addition
Protocol to the Treaty of Asuncion on the institution
structure of the Mercosur of 1994”.17 This additional
protocol also embodies an Annex related to the “Gene
procedure for reclamation before the Commerce Co
mission of the Mercosur.”18 As Pedro Tarak explains in
his work about the region, the process of integration “
is an institutional system of negotiation, adoption 
decisions, resolution of commercial conflict, characte
ized by the juridical effect of the supra-nationality …”.19

The author also states that the integration does not cr
a supranational institutional system similar to the Eur
pean Union; and he emphasizes that the enforcemen
the supranational decisions – despite their mandat
character – is within the power of each country Party
the treaty.20

f
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a. Institutions and authorities
The institutions are endowed with different authority

and can be classified relying on their functions as fol-
lows:

a) Policy-making: the principal and highest policy-
making body is the Common Market Council (CMC),
the political “arm” and the legal representative of the
group. The CMC is composed of the ministers of eco-
nomic and foreign affairs respectively. The presidency of
the council rotates on a semester basis and gathers the
Presidents of the four countries at least twice a year. The
CMC adopts supranational “decisions” on a consensus
basis and the governments of the four country Parties
have the mandatory duty to enforce the decisions.21 

Second, the Common Market Group (CMG) is the
executive branch of the CMC and observes the enforce-
ment of the original legislation of the group. With head-
quarters in Montevideo, Uruguay, the CMG is the princi-
pal body responsible for proposing draft resolutions to
the CMC and making the necessary arrangements to
comply with the CMC’s decisions. The CMG also
adopts programmes and approves the general budget of
the Mercosur. The group is coordinated by the ministers
of foreign affairs and works with the support of alternate
members representing governmental areas such as for-
eign and economic affairs and the central treasury. The
group also is authorized to create “technical working
subgroups” that support its activities and to call “special
meetings” for the analysis of inter-sectoral issues such as
the protection of the environment (i.e. the REMA).22

The CMG adopts “resolutions” on the same suprana-
tional consensus basis and with the same duties of indi-
vidual enforcement for the four countries.

Finally, the Mercosur Trade Commission (MTC) is
the responsible body for the coordination of a common
trade policy and the supervision of the enforcement of
the common external tariff (CET). The MTC also pro-
poses rules and amendments to the enacted regulation of
commerce and customs and is the recipient authority of
the different claims of particular entities, corporations
and governments. The MTC adopts “directives” on the
same basis explained for the CMC and CMG.

b) Consultative: first, the Joint Parliamentary Com-
mission (JPC), supports the activities of the policy mak-
ing bodies in the incorporation of the regulations of the
Mercosur within the juridical systems of the four coun-
tries of the region. It is composed of representatives of
the different national parliaments of the Parties.

Second, the Economic and Social Consultative Forum
(ESCF), is a body of intergovernmental and inter-sectoral
nature that gathers principally the production sector,
unions and associations of each of the four countries.

Both institutions are able to give the CMC “recom-
mendations” through the CMG.23

c) Administrative: the Administrative Secretariat of
the Mercosur (SAM), is the administrative support of the
other policy-making and consultative bodies and is in
charge of the publication of the Official Bulletin of the
Mercosur.

2. Environmental legal protection in the Mercosur

a. Treaty of Asuncion
As explained above in the introduction, the protectio

of the environment is given an important place within t
process of integration. The preamble of the Treaty 
Asuncion declares that the integration “… must b
achieved through the efficient use of the availab
resources and the preservation of the environment …”24

The preamble is the only section of the treaty th
contains references to the protection of the environme
However, the preamble tells governments that the p
cess of integration must be developed within a fram
work, which includes the protection of the environme
among other principles that should be observed.25

b. The Declaration of Canela26

The Declaration of Canela is the written document 
the summit of Presidents held in the city of Canela, B
sil in 1992. In that meeting, the presidents of the cou
tries of the Mercosur analyzed and adopted a regio
common position upon the agenda that would be d
cussed at the “United Nations Conference on the En
ronment and Development (UNCED ‘92).” Although th
document is not adopted within the legal framework 
the Mercosur, the declaration contains the comm
political position of the region on issues such as bio
versity, global change, water resources, human set

ments, forests, soils, international trade, maritime oce
protection, hazardous wastes and the institution
strengthening towards sustainable development.

c. Las Leñas Meeting27

This meeting was held in the city of Mendoza
Argentina in 1992. It was summoned to agree on the 
of means for the defence and protection of the enviro
ment, promotion of regional exchange of goods and s
port in cases of emergence of temporary admission
goods and people.

After the meeting, the Parties adopted a timetable 
the coordination of policies during the transition perio
between the TA and the POP. The CMG as the execu

Drawing by Peter Scott
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branch of the CMC received instructions from the differ-
ent “working groups”, regarding the protection of the
environment. Many of the instructions were related to
the harmonization of the different legislations of the four
countries. In fact, working group Nº 7 on Industrial and
Technological Policy and working group Nº 9 on Energy
Policy were instructed on the identification of the asym-
metries between the different legislations in order to pro-
pose a harmonization scheme.28 

Other instructions were indirectly related to the pro-
tection of the environment. In that sense, each working
group has different assignments, as follows:
– Nº 1 on commercial issues: analysis of subsidized
products;
– Nº 2 on customs issues: analysis of the classification of
dangerous substances if they may harm the environment;
– Nº 3 on technical standards: analysis of the qualities
of food products, characteristics of containers and mate-
rials in contact with food;
– Nº 5 on land transportation: analysis of the transpor-
tation of goods by highways and railroads;
– Nº 6 on maritime transportation: adoption of a multi-
lateral agreement for the sector;
– Nº 8 on agricultural activities: must track the legisla-
tion and policies of the sector in order to achieve the sus-
tainability of agricultural products and the environmental
protection of the activities of the sector;
– Nº 11 on labour relations and employment: analysis
of the international conventions of the International
Labour Organization regarding the environmental pro-
tection of the work place29.

d. Special Meeting on Environmental Issues.30 (REMA)
After the meeting of Las Leñas, the CMG – consider-

ing the need for analysis of environmental legislation
within the countries of the region and the interdiscipli-
nary character of its legislation – issued Resolution No.
22/92 to create the REMA. This group is aimed at devel-
oping the coordination of the activities of the different
groups charged with environmental assignments. The
REMA has the authority to analyze the environmental
legislation in force in the different member countries and
to propose actions and recommendations to be devel-
oped within the various areas. The different working
groups with environmental responsibilities (see above)
have the duty to participate in the REMA in order to har-
monize their activities.31

The first meeting of the REMA established the gen-
eral goals. Among other issues, the main goal is to pro-
pose recommendations to the CMG in order to assure
adequate protection of the environment within the gen-
eral framework of the process of integration. The REMA
is also given the authorization to establish adequate
internal and external conditions of competitiveness for
the goods produced in the Mercosur.

The first meeting also established the following func-
tions for the REMA:
– identification of general and operating criteria for
environmental protection;

– formulation and proposal of basic directives on en
ronmental policy;
– coordination and orientation of the activities of th
other working groups;
– identification and analysis of international agre
ments related to the protection of the environment a
directly related to the general objectives of the Merc
sur, in order to propose the incorporation of the intern
tional principles into the juridical systems of the fou
countries;
– analysis of environmental legislation of membe
countries of the region and identification of asymmetri
and the proposal of adoption of common criteria.32

It is also important to describe the second meeting
the REMA33 where the group worked on the propos
for the following directives:
– achievement of efficiency in the management of n
ural resources and in the development of sustaina
activities;
– consideration of the environmental costs in the co
structure of the production of goods;
– mitigation of probable environmental impacts of th
actions of the Mercosur;
– systematization of procedures for enforcement 
international agreements;
– strengthening of the authority of the institutions o
the Mercosur through the incorporation of informatio
education, training and research institutions into t
decision making process.

In order to achieve the goals of the directives me
tioned above, the REMA establishes the followin
means of implementation:
– use of environmental impact assessment in the loc
ization and development of certain activities;
– adoption of rules for the management and disposit
of hazardous wastes; and,
– adoption of standards of quality for solid, liquid an
gaseous discharges.34

The most important meeting of the REMA was th
third one, where the four countries discussed the harm
nization process of environmental legislation.35 The
meeting recommended the CMG approval of the “Bas
directives on environmental policy.”36 The CMG finally
issued Decision Nº 10/94, approving the recommen
tion of the REMA and defining the real meaning of th
harmonization of environmental legislation establish
as one of the principal goals of the REMA.

The decision establishes that the process of integ
tion must assure the harmonization of environmen
legislation between the country Parties. It also reco
nizes that “… harmonization does not mean the est
lishment of a single legislation …”.37 The decision also
states that the comparative analysis of the enacted le
lation must consider the present enforcement of t
rules and that in case of loopholes, the adoption of ru
that consider the environmental issues involved a
assure impartial conditions of competitiveness in t
Mercosur.38 The decision recognizes that the harmon
zation process encompasses the harmonization of le
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procedures for the issuing of permits and the realization
of monitoring activities on the environmental impact
of the activities developed in areas of shared ecosys-
tems.39

In general, the decision represents the document that
reflects the reaffirmation of the main goals of the REMA
and of many of the issues that were recommended in the
first two meetings described above. In that sense, the deci-
sion recognizes that the inclusion of the environmental
costs in the analysis of the cost structure of any productive
process will help to achieve single conditions of compet-
itiveness between the four countries.40 The decision also
claims the improvement of the coordination of common
environmental criteria in the negotiation and implemen-
tation of international agreements with influence in the
process of integration41 and for the promotion of the
strengthening of the institutions for the achievement of
sustainable management.42

Among other issues, the decision recognizes the
importance of the adoption of non-pollutant practices in
the use of natural resources,43 the adoption of sustain-
able management in the use of renewable natural
resources in order to guarantee their future use,44 the
minimization of discharges of pollutants through the
development and adoption of environmentally sound
technologies, recycling activities and proper manage-
ment of wastes.45

Finally, the sixth meeting is relevant for the analysis
because the Parties reviewed the institutional role of the
REMA. In that sense, the group recommended to the

CMG the upgrading of the consideration given to envi-
ronmental issues in the process of integration in order to
allow the total implementation of the “Basic directives
for environmental policies” adopted by the CMG in Res.
nº 10/94. The REMA argues that “… [it] is not conceiv-
able a CMG that does not assign relevant consideration
to environmental issues when the increase of the interna-
tional trade as a consequence of the process will have a
significant impact on the environment.”46 

e. The “Declaration of Taranco”
The “Declaration of Taranco” is a document adopted

by the Ministers and Secretariats of the environment of
the Mercosur in the city of Montevideo, Uruguay on

June 21, 1995. In this document, the authorities rec
nize the performance developed by the REMA throug
out its history and achievements in the process of harm
nization of environmental legislation and other origin
goals.

Principally, they consider that the increasing impo
tance of many regional and international environmen
issues such as the evolution of the ISO-14000 pro
dures, the duty of the countries in implementation 
Agenda 21 and the environmental impact assessmen
the hydro-highway Paraguay-Parana, must be addres
properly by Mercosur. Such reasons made the part
pants of the meeting to consider appropriate the propo
to upgrade the category of the REMA largely request
and recommended in previous meetings. The CM
accepted the recommendation and issued Res. Nº 20
enacting working group Nº 6 on environmental issues.

f. The “Working Sub-group Nº 6” (SGT Nº 6) on environ
mental issues

The first meeting of the new group took place in Mo
tevideo on October 18/19, 1995. The group discussed 
adopted the “action plan” for 1996–1997 to be recom
mended to the CMG, which in general described the go
of the group.47 The SGT Nº 6 is the renewed version of th
ex-REMA and must continue with the achievement of t
goals originally assigned to the special meeting. In par
ular, the plan recognizes the existence of many priorit
to be developed by the group. The most important assi
ments are as follows:
– analysis of the harmonization of non-tariff restric
tions related to the protection of the environment;
– regulation of the Custom Code, taking into conside
ation environmental issues in the procedures of cont
in the border areas;
– definition of common strategies for internationa
conventions and agreements related to the protection
the environment that could affect the process of integ
tion, in particular the implementation of Agenda 21 an
other multilateral agreements;
– establishment of adequate conditions of competitiv
ness between the countries Parties to the Mercosur 
third countries;
– follow-up of the evolution of the ISO-14000 proces
and the analysis of the impact in the process of integ
tion;
– elaboration of a draft legal environmental docume
for the Mercosur, based on the principles enacted in 
basic directives of Res. nº 10/94;
– design, development and operation of an enviro
mental information system to support the decision ma
ing process;
– development of an environmental green seal for t
Mercosur;
– improvement of the cooperation process with t
CEE on environmental issues;
– development of a procedure for the transbounda
movement of goods that possess risks for human he
and the environment.48

Ravenaia madagascariensis  Drawing by Peter Scott
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g. Environmental legislation of the Mercosur
In addition to the documents, meetings and declara-

tions considered above, the Mercosur adopted many reg-
ulations for the different areas in the process of integra-
tion. The rules can be classified upon the following
basis:49

a) regulations that reflect the need for harmonization of
the enacted legislation: the CMG adopted resolutions
related to the following areas:
– technical standards: creation of the national structure
for the incorporation of products according to the inter-
national ISO and IEC directives;50 adoption of “techni-
cal regulations for food aromatic and flavouring
additives”;51 rules for the use of pesticides in selected
agricultural products;52 rules for additives of food con-
tainers,53 and food containers54 and the “rules for the
technical harmonization of security and sound emissions
of motorcycle issues”,55 sound emissions in vehicles56

and maximum limits for emissions of pollutant gases.57

– industrial and technological policy: adoption of the
“programme of cooperation in quality and productiv-
ity”. 58

b) regulations that reflect the need for coordination of
sectoral policies: the CMG adopted the “Code of behav-
iour for the introduction and release of agents of biologi-
cal controls into the environment”59 and the “Basic
directives for environmental policies”.60

c) regulations that reflect both the need for coordination
of sectoral policies and the harmonization of the enacted
legislation: the CMC adopted the “Agreement on trans-
port of dangerous goods”.61

Conclusion
The protection of the environment is given an impor-

tant place in the process of integration and the Treaty of
Asuncion considers it a goal that must be achieved in the
development of the process. The Parties have the duty to
harmonize their environmental legislation to achieve the
goal of integration. However, the process is not intended
to provide a common environmental regulation for the
four countries of the region.

In conclusion, the improvement of the consideration
of environmental issues with the recent creation of the
“working group on environmental issues” gives the
authorities the possibility to introduce those issues
within the decision-making process of the Mercosur.

The adoption of regulations containing environmental
considerations will take place along with the consolida-
tion of the process of integration. Many factors such as the
growing influence of the new ISO-14000 rules, the duty of
implementation of Agenda 21, but principally, the impact
on the environment that comes with the increase of trade,
will encourage the adoption of a comprehensive environ-
mental regulation for the activities of the region. r
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duties. The last meeting of Presidents was held in Santa Cruz de la Sierra, Bo
in December 1996. Secretariat of the Summit of the Americas in collaboratio
with the Sustainable Development Network of Bolivia and Virtual Production S
vices (visited April, 21, 1997) <http://coord.rds.org.bo>.
15 The 1992 meeting culminated in the signature later that month of an in
institutional cooperation agreement aimed at passing on Europe’s experienc
regional integration, provided for exchanges of information, training, techni
assistance and institution-building. In November 1994, both Parties agreed 
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two-stage proposal for further strengthening bilateral relations which would ulti-
mately lead to the conclusion of an EU-Mercosur free trade agreement covering
industrial goods and services, with provision for the gradual liberalization of agri-
cultural trade. Officials from both blocks revealed to news agencies that they
would be signing the first free trade agreement among economic regional blocks
in 1999. (See Mercopress News Agency Home Page. Visited March 20, 1998,
URL: http://www.falkland-malvinas.com)
16 T. A., Preamble
17 The Protocol of Ouro Preto was adopted December 17, 1994.
18 Id. The regime applied during the transition period for the solution of contro-
versies was based on the “Additional Protocol of BRASILIA for the resolution of
controversies” signed in 17/12/91 and contains the rules for the solution of contro-
versies up to the adoption of a permanent system no later than December 31, 1994.
In general, it establishes that the disputes are to be settled by direct negotiation.
When no solution is reached, a dispute is referred to the Common Market Group.
Disputes which the CMG fails to resolve are then referred to the Common Market
Council for an arbitration procedure. 
In the view of “The Economist”, the adoption of a system to settle disputes is
imperative because “...in practice, disputes have been settled politically, by the
Mercosur presidents themselves. Until now, this system has worked: to safeguard
the whole project, the presidents have been prepared to compromise and, when
need be, rewrite the rules. But this carries a cost, in reducing certainty...” (The
Economist Survey on Mercosur – 12/10/96 (Visited 4/21/97) <http://
www.demon.co.uk/Itamaraty/mercosur.html>). 
19 Pedro Tarak, El medio ambiente en el Mercosur, Estudio Analitico Nº 4,
Bases para la armonizacion de exigencias ambientales en el Mercosur, Grupo
Y’Guazu, Fundacion Ambiente y Recursos Naturales, Argentina (1995)
20 Protocol of Ouro Preto (POP), art. 40, establishes that the States after the
adoption of the regulations, must incorporate them into their national legal sys-
tems and must communicate that incorporation to the Administrative Secretariat
of the Mercosur (SAM) which in turn, must inform the other Parties about the
incorporation. After the round of communications, the regulations become offi-
cially enacted at the same time in the four countries.
21 Pedro Tarak, supra note 17.
22 Id.
23 Id.
24 T. A., Preamble
25 Pedro Tarak, supra note 17. He interprets that the protection of the environ-
ment includes environmental duties within the executive functions of the
institutions of the Mercosur.
26 The “Common position of the southern cone countries upon the United
Nations Conference on Environment and Development (UNCED ‘92)” was
adopted in February of 1992 in the city of Canela, Rio Grande do Sul, Brazil, to

reflect the political position of the countries of Latin America in view of th
Conference.
27 The “Agreement of partial effect of cooperation and trade of goods use
the defence and protection of the environment” was adopted within the gen
framework of the “Agreement of Montevideo of 1980” (ALADI), which foresee
the possibility of bilateral cooperation for the establishment of single legislat
and its harmonization.
28 Pedro Tarak, supra note 19.
29 Republica Argentina, B.O. Nº 27.982, 1a. Seccion 23/9/94; B.O. Nº 27.9
1a. Seccion, 26/04/94
30 Reunion Especializada de Medio Ambiente – REMA.Res. Nº 22/94, art. 
31 Res. Nº 22/94, art. 2do
32 REMA, Acta Nº I/93, June 29/30 1993, Uruguay 
33 REMA II, Acta II/94, April 1994, Argentina
34 Id.
35 REMA III, Acta Nº III/94, June 1994, Brasil
36 REMA III, Acta Nº III/94, Annex IV, Recomendacion Nº 10/94 de la REMA
June 1994, Brasil
37 Id.
38 Id., art. 1
39 Id., art. 8
40 Id., art. 2
41 Id., art. 9
42 Id., art. 10
43 Id., art. 3
44 Id., art. 4
45 Id., art. 6
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EU

Forestry Strategy

The Commission has recognised the need for a co-
ordinated policy to be developed to ensure recognition
for the diversity of European forests, their multifunc-
tional roles and the need for environmental, economic
and social sustainability. On 18 November 1998, it
adopted a Communication (COM(98) 649) to the Coun-
cil of Ministers and the European Parliament on a for-
estry strategy for the Union.

The forest area in the EU of 130 million hectares,
represents 36 per cent of the total European area. Of
this, 87 million hectares are exploitable forests (man-
aged for wood production and services). The proportion
of private forests is 65 per cent, with 12 million forest
owners.

The Strategy, according to the Commission, should
be considered as an essential contribution at EU level to
the implementation of the international commitments on

the management, conservation and sustainable deve
ment of forests, as advocated by the 1992 UN Conf
ence on Environment and Development (UNCED), t
Ministerial Conferences on the Protection of Forests
Europe (Strasbourg 1990, Helsinki 1993 and Lisb
1998), as well as the international Conventions (clima
change, biodiversity, desertification, transboundary 
pollution), and the 5th Environmental Action Pro-
gramme Towards Sustainability. These are to be imp
mented by means of national or sub-national fore
programmes as part of measures taken by the EU w
they can offer value added help.

The Treaties on European Union make no provisi
for a comprehensive common forestry policy. Within th
Community context, forests and related industries ha
been until now run directly by the Member States or 
part of the Common Agricultural Policy (CAP) or Struc
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tural Funds. For the first time, the Commission is paying
heed to the links between forestry and industry. The aim
is to improve coordination and the way
national and Community policies and
schemes complement each other, and for
the Member States to retain power in this
area out of respect for the subsidiarity
principle. The forestry strategy recom-
mended is primarily based on proposals in
the Commission’s Agenda 2000. For
example:
• Rural development support measures,
for protecting forests, developing and
enhancing the socio-economic potential of
forests, preserving and improving the eco-
logical value and restoring damaged forest,
promoting new outlets for the use of wood,
extending forest areas, and education and
training programmes.
• Pre-accession measures for agriculture
and rural development in the application
countries of Central and Eastern Europe:
Community aid for the sustainable adapta-
tion of the farm sector and rural areas in
the implementation of the EU’s legislative
achievements as regards the Common Agricultural Pol-
icy and related policies, and help for the management,
conservation and sustainable development of forests in
Central and Eastern Europe.

The Commission also stresses the need to take
account of a number of issues that have a direct bearing
on forests, such as the certification of forests that are

sustainably managed (assessment criteria and princi
to apply in this area), conservation and improvement

biodiversity, creation of protected area
wood as a source of energy, and forests
the context of climate change (carbo
cycle).

The Strategy is in line with genera
principles such as free movement o
goods, no distortion of competition, and
the EU’s international obligations. It is
also intended to help the competitive
ness of the EU’s forestry sector in du
course while furthering the principle of
integration of sustainable development an
environmental protection in forest-relate
policies.

It is estimated that forest-based indu
tries’ production value amounts to almos
ECU 300 billion, representing 10 per cen
of the total for all manufacturing. About 2.2
million people are employed in forest
based industries.

One of the main industries concerned
the paper industry, broadly welcomes th
Commission’s approach but feels it fall

down by continuing to regard forestry as a separ
industry.

The issue of Community support for the use of woo
as a source of energy is currently being discussed wit
the framework the Agenda 2000 proposal on rural dev
opment, and the proposed strategy will help fuel th
debate. (MJ) r

Environment, Employment and Enlargement

The European Consultative Forum on the Environment
and Sustainable Development is an environmental consul-
tation body under the Fifth Action Programme on the Envi-
ronment, created by the European Commission in 1997. It
covers all issues relevant to sustainable development and has
members from the European Economic Area (EEA) and the
associated countries of Eastern and Central Europe. It
advises the European Commission on policy development.

The Forum adopted in November 1998, a package of
principles and recommendations on how environment
and employment policies can be integrated so as to lead
to positive synergies.

The Forum’s recommendations have been timed to
influence the political debate at the moment when both
employment and environment strategies are amongst the
highest political priorities, both of the EU and individual
Member States. The Forum believes that the achieve-
ment of joint policy goals can only be attained through
an approach built on some key principles:

• Environmental policy cannot be justified on employ
ment grounds; however, environment policy can be re
cused to bring about a positive effect on employment a
vice versa.
• It is necessary to have a competitive European ind
try based on efficient industrial and agricultural produ
tion to maintain and create new employment.
• Europe’s high environmental standards must 
exported to achieve an international environmental pla
ing field.
• Economic instruments are flexible, cost-effective an
broaden the range of tools available to policy make
They do not replace more traditional approaches to en
ronmental management, but they can raise reven
which can be used to offset reductions in levels of labo
taxes and thus reduce labour costs.
• Incentives for technology development can achie
environmental improvement and yield commercial a
employment benefits. f

Courtesy: Species
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• Environmental policies should be closer linked to
European and national labour market policies.
• The Forum’s paper explores the relationship between
environment and employment with reference to four case
study sectors:
1) Transport, where the demand has to be reduced and a
shift to more sustainable transport modes must take
place. There are positive employment effects in part of
the sector, although they are not evenly distributed and
the net effect is not clear.
2) Tourism, where linkages, particularly at local level,
between the environment and employment are stronger
than in most other sectors of the economy. Visitor num-
bers must not exceed the environmental and social
capacities of an area. Where this is the case, visitor num-
bers must be reduced at peak periods.
3) Agriculture, where the introduction of sustainable
practices is likely to result in significant changes to
labour patterns. Seeking alternative uses for set-aside
agricultural land may have positive employment effects.
4) Energy, where improving energy efficiency and
developing renewable sources are likely to have signifi-
cant employment effects. Implementing the Kyoto Pro-
tocol will require far-reaching promotion campaigns and
new sources of funding.

In a related report of December 1998, the Foru
made recommendations which directly address the 
issues on the accession of Central and Eastern Europea
States to the European Union.

The paper makes strategic recommendations on e
ronment and sustainable development issues in 
enlargement process, with a focus on four issues wh
the Forum considers to be of critical importance:
1. integration of environmental considerations in all re
evant areas of policy;
2. institutional development;
3. costs (including the environmental benefits 
enlargement); and
4. transparency, information and participation.
The two key messages for the Commission are that:
• enlargement must be understood as one element 
wider process of sustainable development;
• protection of environmental quality should be th
overall guiding principle in the enlargement process.

The recommendations also contain two core me
sages for the accession countries:
• Accession countries should strive for negotiate
results which preserve their existing strong points (f
example, in relation to environmental assets such 
biodiversity and landscape; cultural diversity; environ
mental quality standards; and which make the most
cost effective approaches to environmental protection
• Accession countries should place a high value 
enhanced investment in environmental elements of th
institutional infrastructure.

The Forum noted the principles that new memb
States must fully adopt existing EU environmental leg
lation and policies, and shares the Commission’s vi
that this is not an end in itself. Adopting the EU acqu
should not lead to deterioration in the quality of the en
ronment and nature in the candidate countries. It belie
that the candidate member states should be represe
in existing EU programmes and policy fora on enviro
ment, energy and sustainable development.

The report states that the enlargement process m
also provide a significant opportunity for the Europea
Union to take another look at its own environment
policy and implementation, for example, reviewing th
lack of compliance with environmental directives in th
member States. (MJ) r

Endangered Species: Restrictions

The Commission has adopted a Regulation, introduc-
ing a new list of species of wild flora and fauna subject
to import restrictions in the European Union.

The new Regulation amends Annex B of Council
Regulation 228/97/EC on the protection of endangered

species through trading restrictions, applying the Co
vention on the International Trade in Endangered S
cies (CITES). It abrogates Regulation 2551/97/EC and
directly applicable in all the Member States. (MJ)r

Courtesy: Council of Europe
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