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Abstract. Protagonists of global environmental governance often view the sovereign State as well as the principle of
sovereignty as major stumbling blocks for effective environmental conservation and sustainable development. Some even
herald the demise of the idea of the sovereign State. However, reality has it differently. Sovereignty is no longer an unqualified
concept. Manifold new duties have been imposed upon the sovereign State as a result of the progressive development of
international law. Much of the modern international law movement vests States with the responsibility to adopt regulations,
to monitor and secure compliance and exercise justice in order to achieve its implementation, whereas supranational
global environmental governance has remained notoriously weak. This article examines this proposition by reference to
the environmental and developmental role of states in three landmark multilateral treaties: The United Nations Law of the
Sea Convention (1982), the Convention on the Conservation of Biological Diversity (1992) and the Paris Agreement on
climate change (2015). They demonstrate that sovereignty serves as a key organisational principle for the realization of
global values, such as environmental conservation and sustainable development.
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1. Introduction still the prime layer of international administration?.

In fact, it is truism to state that “it is the sovereign

Our planet has been divided into 200 sovereign
territorial units, few of them along rational borders.!
It is a fact of life that these 200-odd national states
exist, despite the myriad of challenges to the role of
national sovereignty in a global society. At regular
intervals some are sounding the death-knell for this
principle of law and predict, if not herald, the
withering-away of the sovereign state. Each time
this proves to be premature.

2. The Changing Nature of Sovereignty

In view of the continuing weak level of
international organisation and integration, the
national sovereign state survives and is on balance
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states which are, primarily, subjects of international
law and as such they are the ones that dictate the
growth of institutional development at the
international  level”3. Notwithstanding  this,
sovereignty remains a postulate ‘within the law’
since “the principle that the sovereignty of the State
consists of its competence as defined and limited by
international law and is not a discretionary power
which overrides the law™.

As a matter of fact, each time when a new
multilateral treaty is being concluded new duties are
being imposed on the sovereign state. As a result of
the progressive development of international law
and its codification, the sovereign state is still
widely perceived as both the main instrument for
implementing such newly-established rules and the
main body to be held accountable for their
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observance. Moreover, despite the emergence of our
multi-stake holder societies, few international rules
can evolve without the ultimate endorsement, if not
consent, by states. Ian Brownlie viewed sovereignty
as “the basic constitutional doctrine of the law of
nations”.> Similarly, Alan James noted that
sovereignty is ‘“the one and only organising
principle in respect of the dry surface of the globe,
all that surface now ... being divided among single
entities of a sovereign, or constitutionally
independent kind.”® While one could perhaps argue
that in our world there is more than sovereignty and
the sovereign state in view of the overarching role of
universal international law and the increased role of
regional and global co-operative and occasionally
integration organisations, that is not to say that
sovereign states are no longer the backbone of the
contemporary world society. However, what has
changed is the nature of sovereignty.” For instance,
it has taken advanced forms such as ‘sharing of the
sovereignties in common’ as propounded by the
German Constitutional Court that rules that the
“member-States have established the European
Union in order to exercise a part of their functions in
common and to that extent to exercise their
sovereignty in common”8,

There is a rich variation of the qualification of
sovereignty in different times through the range of
adjectives that have been employed. One could well
argue that gradually and as a result of the
progressive development of international law the
world has moved away from absolute, full and
permanent sovereignty to forms of relative,
functional and responsible sovereignty. Each of
these adjectives indicate certain qualifications which
can differ by subject and historical period. Hence,
sovereignty is not a static but a dynamic concept. It
can have a different meaning in different historical
periods although certain essential characteristics
remain. Internally, it means that the government of a
State is considered the ultimate authority within its
territorially defined borders and national jurisdiction
over its nationals, wherever they reside. Externally,
it means that a State is not subject to the legal power
of another State and stands in principle, albeit
formally, on equal footing with other States: par in
parem non habet imperium, as reflected in the very
first principle of United Nations law enshrined in
Article 2 of the UN Charter.’ In the succinct
description by Judge Huber as the sole arbitrator of
the arbitral tribunal in the landmark Island of
Palmas case (1928): 10

“Sovereignty in the relations between States
signifies independence. Independence in regard
to a portion of the globe is the right to exercise
therein, to the exclusion of another State, the
functions of a State... Territorial sovereignty
involves the exclusive right to display the
activities of a State.”

Modern international law protects the existence,
the territorial integrity, the jurisdiction and the
freedom to formulate its own policies of the national
State. But modern international law has, apart from
rights, also come to entail many duties incumbent
upon states in an increasingly interdependent world.
This follows from a careful analysis of the three
fundamental multilateral treaties under review in
this article. While these treaties may well be
symptomatic of the new direction international law
and organization are taking, they qualify but
certainly do not diminish the role of the sovereign
state on the subject matters they address — which are
all of crucial importance for the management of the
planet’s natural resources.

3. UNCLOS: World Constitution of the
Oceans

During the 20" century, territorial sovereignty
over adjacent maritime areas has been substantially
extended, as a result of the recognition of the 12
nautical miles (nm) territorial sea (previously,
3nm), the archipelagic state (turning huge masses
of sea into internal waters), the regime for islands
(generating extensive maritime entitlements) and
straight baselines for measuring the low water line,
respectively.!! Furthermore, new national resource
regimes in extensive maritime areas have been
established by way of the recognition of an
extended continental shelf and the 200-nm
Exclusive Economic Zone (EEZ). These are all
codified in and regulated by the United Nations
Convention on the Law of the Sea (UNCLOS), also
called the “World Constitution of the Oceans”.!?
Furthermore, this comprehensive Convention
addresses nearly all of the uses of the seas and
oceans (navigation, fisheries, overflight, oil and gas
exploitation, to mention just a few) and identifies
and delineates all maritime zones.

In essentially all maritime zones - ranging from
the territorial sea though the exclusive economic
zone to the high seas - states are under a duty to
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conserve fisheries through rational and optimal use
and avoiding overexploitation. For example, with
respect to the EEZ, UNCLOS vests coastal States
with the duty to design measures to maintain or
restore populations of harvested species at levels
which can produce the maximum sustainable yield,
as qualified by relevant environmental and
economic factors, “taking into account fishing
patterns, the interdependence of stocks and any
generally recommended international minimum
standards”.!®> Account must be taken of “the best
scientific evidence available” and where appropriate
the coastal State must co-operate with “competent
international  organisations”,'*  most  notably
regional fisheries organisations and the Food and
Agriculture Organization of the UN (FAO).
Furthermore, coastal States are required to
determine “the total allowable catch of the living
resources” in their exclusive economic zone. !

While huge masses of natural resources have
been brought under national economic jurisdiction
as a result of the establishment of a 200 nm EEZ and
an extended continental shelf, obligations have been
formulated as regards the protection and
preservation of the marine environment within these
areas. This dual approach is reflected in Article 193:
“States have the sovereign right to exploit their
natural resources pursuant to their environmental
policies and in accordance with their duty to protect
and preserve the marine environment.” This Article
is one of the opening provisions of the separate Part
XII of UNCLOS on Protection and Preservation of
the Marine Environment.

The responsibilities of States parties under this
Part relate in particular to the prevention, reduction
and control of pollution, including originating in
areas under national economic jurisdiction. Article
235 provides that States are responsible for the
fulfilment of their international obligations
concerning the protection and the preservation of
the marine environment, and that “they shall be held
liable in accordance with international law”. In
addition, States are under an obligation to protect
and preserve the marine environment and to take all
kinds of measures to prevent, reduce or control
pollution. This is also reflected in the first two
advisory opinions which the International Tribunal
for the Law of the Sea (ITLOS) rendered. The first
one by its Seabed Disputes Chamber on 1 February
2011 addressed the responsibilities and obligations
of states which sponsor persons and corporations
with respect to activities relating to exploring and

exploiting the deep seabed.!® It specifies modern
international environmental law principles, such as
due diligence, the precautionary approach and
liability for damage and loss in view of the erga
omnes obligation for preservation of the
environment of the high seas and the deep seabed.
The second advisory opinion of April 2015
addressed the issue of illegal, unreported and
unregulated (IUU) fishing in West African coastal
waters for which the Tribunal holds the flag states
responsible.!” ITLOS was also asked about the
rights and obligations of coastal States in ensuring
the sustainable management of shared stocks and
stocks of common interest in their EEZs. The
Tribunal observed that “the ultimate goal of
sustainable management of fish stocks is to
conserve and develop them as a viable and
sustainable resource”.!® An obligation to ensure the
sustainable management of shared stocks includes
an obligation to cooperate to ensure that ‘“the
maintenance of shared stocks, through conservation
and management measures, is not endangered by
over-exploitation”; that such measures “are based
on the best scientific evidence” or where such
evidence is insufficient, on the basis of the
“precautionary principle”.!” The Tribunal further
opined that cooperation between States “on issues
pertaining to the conservation and management of
shared fisheries resources, as well as the promotion
of the optimum utilization of those resources, is a

well-established principle in the Convention”.?°

4. Biological Diversity: A ‘Common Concern’
under National Jurisdiction

The landmark Convention on Biological
Diversity (1992) was concluded in 1992 in the
context of the Rio Conference on Environment and
Development. Its main objectives are the
conservation of biological diversity, the sustainable
use of its living organisms and ecosystems, and the
fair and equitable sharing of benefits of utilizing
genetic resources.?! The Convention addresses three
levels of biological diversity: ecosystems, species
and genetics. The Convention is widely known for
its innovative balancing of the duality of
‘conservation’ and ‘sustainable use’.”> Whereas the
former is not defined, the Convention provides a
succinct definition of sustainable use: “... the use
of components of biological diversity in a way and
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at a rate that does not lead to the long-term decline
of biological diversity, thereby maintaining its
potential to meet the needs and aspirations of
present and future generations”.>3

The larger part of biological resources and
herewith biological diversity are located in areas
under the jurisdiction of States. Furthermore,
although it is widely recognised that continuous loss
of biological diversity affects humankind in its
entirety, the effects of losses in one particular state
are often not directly and significantly harmful to
the population of other States. In its preamble the
Convention reaffirms that “States have sovereign
rights over their biological resources” and “... are
responsible for conserving their biological diversity
and for using their biological resources in a
sustainable manner.” Furthermore, the Convention
provides that its operational provisions apply to
those components of biological diversity that are
located in areas under national jurisdiction.?* While
recognizing State sovereignty over natural
resources, the preamble of the Convention also
confirms that “the conservation of biological
diversity is a common concern of humankind”.
Therefore, it requires States parties to comply with
the Convention with regards to both areas under
national jurisdiction and processes and activities
carried out under their jurisdiction or control,
including those having effect in areas beyond the
limits of national jurisdiction. In this way, the
Convention indirectly covers all biological diversity
on our planet.?’ States Parties are to facilitate access
to their genetic resources for environmentally-sound
uses by other States. Furthermore, the Convention
provides for national monitoring of biodiversity and
the development of national strategies for its
conservation, including the establishment of
measures for specific species and habitats.6

The major part of the substantive obligation
incumbent upon States under the Convention relate
to in-situ conservation and sustainable use of
protected areas,”’ all biological resources,
ecosystems, natural habitats, viable populations of
species across all areas of a Party’s territorial
jurisdiction and so-called buffer zones, i.e. areas
adjacent to protected areas. Article 9 complements
the in-situ measures with ex-situ measures for the
conservation of the components of biodiversity,
preferably in the country of origin of such
components, to adopt measures for the recovery and
rehabilitation of threatened species, and to regulate
and manage collection of biological resources from

natural habitats for ex-sifu conservation purposes so
as not to threaten ecosystems and in-sifu populations
of species. Article 10 addresses specifically the
sustainable use of components of biodiversity and
commits States parties to five specific obligations,
including: integrating (mainstreaming) both
conservation and sustainable use into relevant
sectoral plans, programmes and policies (sub a);
minimizing adverse impacts (b); protecting and
encouraging customary use of biological resources
(c); developing and implementing remedial action in
degraded areas where biodiversity has been reduced
(d); and cooperation with the private sector for
sustainable use of biological resources (e). Thus, the
Convention obliges States to take multiple and
effective national action to put a halt to the
destruction of biological species, habitats and
ecosystems, while leaving sovereignty over natural
resources and national jurisdiction and control over
their biological resources fully intact. The
Convention also incorporates important new
principles of international environmental law such
as the ‘precautionary principle’, ‘intergenerational
equity’ and ‘the principle of integration”.

5. Curbing Climate Change: Three Legal
Instruments

As another offspring of the preparatory process
for the 1992 Rio Conference on Environment and
Development, the UN Framework Convention on
Climate Change (UNFCC) was adopted on 9 May
1992. Over time the UNFCCC has with 198 parties
(197 states and the EU) achieved universal
coverage. The Convention aims to stabilize
atmospheric concentrations of greenhouse gases at
levels that would prevent human activities
interfering dangerously with the global climate
system.?® Such a level is, according to the
UNFCCC, to be achieved within a time-frame
sufficient to allow ecosystems to adapt naturally to
climate change, to ensure that food production is not
threatened and to enable economic development to
proceed in a sustainable manner.>” The Convention
stipulates that developed countries “should take the
lead in combating climate change and the adverse
effects thereof”, considering that “the largest share
of historical and current global emissions of
greenhouse gases has originated in developed
countries”.’® Industrialised countries are required
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“by the end of the decade” (that is, in 2000) to
“return individually or jointly to their 1990 levels of
those anthropogenic emissions” of greenhouse
gases.’!

The Convention is built on the two pillars of
addressing climate change: mitigation and
adaptation. Mitigation refers to the efforts taken to
reduce GHG emissions and seeking to minimize the

harm inflicted. Adaptation means to adjust or
assimilate to climate-change impacts and preparing
and learning how to live with the consequences. The

State parties have recognized that mitigation and
adaptation are complementary activities. Moreover,
the UNFCCC also formulates duties incumbent
upon all State parties. They all have the general
duties to protect the climate system for the benefit of
present and future generations of humankind, to
take precautionary measures with respect to climate
change, and to promote sustainable development.
More specific resource-related obligations are: to
compile national inventories of anthropogenic
emissions of greenhouse gases; prepare programs
on measures to mitigate climate change; to promote
and co-operate in the conservation and enhancement
of sinks and reservoirs of greenhouse gases,
including biomass, forests and oceans as well as
other terrestrial, coastal and marine ecosystems; and
to co-operate in preparing for adaptation to the
impacts of climate change and to develop integrated
plans for areas and resources especially
vulnerable.> With respect to specific groups of
States, the Convention provides that industrialised
countries may implement certain policies and
measures “jointly” with each other or with other
States Parties.’* In addition, developing countries
with significant energy resources such as oil, gas
and coal, may cooperate in applying more effective
pollution abatement measures and greenhouse gases
reductions for which they can expect to receive
some international assistance and access to
environmentally sensitive technologies.*

In 1997, the Kyoto Protocol to the UNFCCC was
adopted. As a result of a long ratification process,
the Protocol only came into operation in 2005.33
The Protocol takes one major step further than the
UNFCCC in the sense of committing developed
States parties to legally binding emission reduction
targets. The thirty-seven listed developed States
committed to decrease their emissions between
2008 and 2012 (the so-called budget period) by 5
percent over 1990. The Protocol obliges States

parties to take precautionary measures to anticipate,
prevent or minimize the causes of climate change
and mitigate its adverse effects, and cooperate to
promote a supportive and open international
economic system that would lead to sustainable
economic growth and development in all Parties.®
Furthermore, the Kyoto Protocol requires parties to
implement and/or further elaborate policies and
measures aimed at increasing energy efficiency,
protecting and enhancing sinks and reservoirs of
greenhouse gases (e.g., through sustainable forest
management) and promoting sustainable
agriculture, new and renewable sources of energy,
and technologies aimed at carbon dioxide
sequestration. Parties also have to implement
policies and measures that address market, fiscal,
and other imperfections in sectors that emit
greenhouse gases and that reduce or limit
greenhouse gases in the transport sector, in waste
management, and in the energy sector.

The Compliance Committee, using periodic
reports and verification of emissions levels, was to
verify countries to find out whether they lived up to
their commitments. In view of its late entry into
force and the refusal of the US and other key States
to join the Protocol, the targets set for the budget
period could not be achieved. Agreement on a
post-Kyoto regime also proved impossible for a
time. For that reason, the application of the Kyoto
Protocol was intended to extend till 2020 through
the so-called Doha amendment — however this only
entered into force at the end of 2020.%7

A major breakthrough was reached in Paris on 12
December 2015. Faced with alarming scientific
observations and predictions regarding the rate and
impacts of climate change, 195 States and the
European Union adopted the Paris Agreement. This
Agreement sets a long-term temperature goal of
“well below 2°C above pre-industrial levels and
pursuing efforts to limit the temperature increase to
1.5°C above pre-industrial levels”.3® The preamble
of the Agreement expressly recognises “the intrinsic
relationship that climate change actions, responses
and impacts have with equitable access to
sustainable development and eradication of
poverty”. The Agreement accordingly aims to
“strengthen the global response to the threat of
climate change, in the context of sustainable
development and efforts to eradicate poverty”.?
The SDGs, which include a goal on Climate Action
(Goal 13), specifically recognise the UNFCCC as
“the primary international, intergovernmental forum
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for negotiating the global response to climate
change*" As with the earlier instruments, a key
theme in the Agreement is the need to balance
obligations to reduce GHG emissions with the aim
of sustainable development. The Agreement further
states that greenhouse gas emissions of States
parties should peak “as soon as possible” with rapid
reductions thereafter “in the context of sustainable
development and efforts to eradicate poverty”.*!

In contrast to the “fop-down approach” of the
Kyoto Protocol symbolized by its imposition of
legally binding quantitative emission reduction
commitments, the Paris Agreement is characterised
by a bottom-up approach, especially through the
voluntary national action plans for the reduction of
the emission of greenhouse gases which are called
“nationally determined contributions” (NDCs).*2
These are recorded in a public register.*> Innovative
is also its provision on transparency: Parties “shall”
provide information necessary for clarity,
transparency and understanding** and regularly
provide information necessary to track progress in
implementing and achieving its NDCs.* This
information “shall undergo a technical expert
review”, and each State must participate in a
“facilitative and multilateral consideration” of their
progress.*® These obligations form part of a wider
“enhanced transparency framework” aimed at
building “mutual trust and confidence and to
promote  effective  implementation”.*’  The
Agreement provides for a system of reporting and
verification. For example, the NDCs will be
assessed every five years in the light of the agreed
objectives, for the first time in 2023. This is
identified as the global stocktake.*®

From a legal point of view the substantive
commitments under the Paris Agreement, and in
particular the mitigation commitments, are hardly
enforceable, although the Agreement is as a matter
of course a legally binding treaty.** The soft-law
character of some of the commitments is epitomized
by the frequent use of the merely inducing words
“should” and “may” rather than the binding terms
“shall” and “must”, the bottom-up approach, and the
more encouraging than enforcing supervisory
mechanisms of reporting and verification. As to the
latter, the agreement provides that the control on
climate reporting by States will be conducted in “a
facilitating, .., non-confrontational way, with
respect for national sovereignty”.’® While the
UNFCCC introduced the two main categories of

mitigation and adaptation, the Paris Agreement for
its part also covers loss and damage.”!

The climate change treaties have also introduced
a number of innovative instruments in the pursuit of
sustainable development. These include compliance
procedures, technology development and transfer,
and so-called flexibility instruments such as joint
implementation, the clean development mechanism,
and tradeable emission rights. The financial
mechanisms aimed at assisting developing countries
in meeting the challenges posed by climate change
similarly highlight the importance of pursuing
sustainable  development. For instance, the
“objectives and guiding principles” of the
Governing Instrument of the Green Climate Fund
(GCF) is:

“[i]n the context of sustainable development”, to
“promote  the paradigm shift towards
low-emission and climate-resilient development
pathways”. Similarly, one of the “basic
provisions” of the Instrument for the
Establishment of the Restructured Global
Environment Facility (GEF) is that the GEF
shall “fund programs and projects which are
country-driven and based on national priorities
designed to support sustainable development.”

As opposed to the Kyoto Agreement, nearly all
States have now ratified the Paris Agreement: 191
Parties out of the 197 Parties to the Convention are
Parties to the Agreement. However, the collective
effect of States’ nationally determined contributions
(NDCs) appears to be far from sufficient to meet the
long-term temperature goal.>> More must be done to
avoid the effects of climate change undoing
progress in sustainable development worldwide.

6. Conclusion: Indispensability of the
Sovereign State

All three multilateral treaties under review in this
article are of great significance for environmental
conservation and sustainable use of natural
resources. Each in their own way function as
framework treaty and have been elaborated in
subsequent treaties, international arrangements and
national implementation legislation.>> Furthermore,
all three treaties provide procedures and fora for
international consultation and co-operation. They
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also have a similar governance structure, with a
Conference of the Parties as the main
decision-making organ, a treaty secretariat and
various subsidiary bodies, including advisory bodies
on scientific, technic and technological co-operation
and a Compliance Committee.>*

Only UNCLOS has a more advanced
international institutional structure, with the
Assembly of Parties, the International Sea-bed
Authority and the International Tribunal for the Law
of the Sea as its judicial wing. They also reflect the
emergence of new principles of international law
relating to environment and development. These
include: the principle sustainable development in
general and the duty of states to ensure sustainable
use of natural resources in particular; due care, harm
prevention and the precautionary approach to
natural resources, ecosystems and biological
diversity; the principle of equity, common heritage
of human kind and common concern of humankind;
the principle of common but differentiated
responsibilities; the principle of public participation,
transparency, access to information and justice; and
the principle of integration and interrelationship.>

These three multilateral treaties undeniably
demonstrate the continued key role sovereign states
have to play in today’s world. While many
provisions of especially the Biodiversity Convention
and the climate treaties may not be directly
enforceable (for UNCLOS this is somewhat
differently), they all carry important normative
authority. In the words of Bodansky et al with
respect to the Paris Agreement, they create
“normative expectations”,56 in the sense that the
agreements will represent a progression beyond
previous policies and signal the highest possible
ambition, reflecting common but differentiated
responsibilities and respective capabilities, in the
light of different national circumstances.>’

Upon reflection they also signify that, in
contemporary international relations, sovereignty
serves increasingly as an organizational principle
for the realization of certain universal norms and
values, such as those embodied in the treaties under
review, including the intrinsic value of nature,
environmental conservation, respect for human and
peoples’ rights, intra- and intergenerational equity
and peace and security. In modern international law,
sovereignty functions therefore not merely as the
basis of rights but also as the source of
responsibility, accountability and liability and as the
basis of international cooperation.

Hence, international law not only delineates the
borders of state territory and national jurisdictions
but also increasingly defines the substance of the
responsibilities ~ of  the  sovereign  state,
internationally as well as nationally. In this way,
sovereignty is not just a stumbling block or an
absolute and static concept, but rather a relative and
dynamic one vesting states with a host of duties as
well as rights. In a globalizing international
community with an increasing set of shared global
values, such a modern understanding of sovereignty
can well underpin rather than block the evolution
towards sustainability, environmental justice and
human dignity. In the process towards achieving
such objectives the role of responsible States is
indispensable.
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